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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 
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In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. 
Subscription raie: $10 per year; single copies, 
price $1. 
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“Even when laws have been 
written down, they ought not 
always to remain unaltered.” 
—Aristotle. 
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Two Important Tax Rulings 


| Reporting to our readers this month ts 
| Charles W. Tye, of Joseph Froggatt 
& Company, Newark, New Jersey. 


N two recent rulings, the Treasury De- 

partment (1) exempted wages paid by 
the National Association of Insurance Com- 
missioners from social security and un- 
employment taxation and (2) ruled that 
commissions received from public business 
activities by the Insurance Board of St. Louis, 
Missouri, taxable income to the 
board, or to its member brokers through 
whose services the commissions were ob- 
tained, and would not affect the tax-exempt 
status of the insurance board when such 
commissions would be placed in a special 
fund to be used solely for public interests. 


were not 


The first of the two rulings was a rev- 
ocation of a former ruling of April 7, 1954, 
relative to the status, under the Federal 
Insurance Contributions Act and the Fed- 
eral Unemployment Tax Act, of the Na- 
tional Association of Insurance Commissioners. 
The new ruling is dated May 23, 1955. The 
former ruling had held that service per- 
formed in the employ of the NAIC was not 
excepted from “employment,” as that term 
is defined, by reason of Sections 1426(b) 
(8) and 1607(c)(7), respectively, of the In- 
ternal Revenue Code of 1939. 


Under these Code sections, service per- 
formed in the employ of a state, or any 
political subdivision thereof, or any in- 
strumentality wholly owned by one or more 
states or political subdivisions, is excepted 
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from “employment,” and the pay for such 
service is not subject to the taxes imposed 
by the acts. 


The NAIC was formed on May 24, 1871, 
private, voluntary, unincorporated 
organization, operated by its own gov- 
erning body. The association was organ- 
ized, as set forth in its constitution, to 
promote uniformity in legislation affect- 
ing insurance, to encourage uniformity in 
departmental rulings under the insurance 
laws of the several states, to disseminate 
information of value to insurance super- 
visory officials and to establish ways and 
means to protect fully the interest of insur- 
ance policyholders of the various states, 
territories and insular possessions of the 
United States. Provision is made in the 
constitution for meetings of the association 
and for the election of officers whose duties 
are prescribed in the bylaws. The man- 
agement of its affairs is vested in its 
executive committee. Contributions for oper- 
ating expenses are solicited from the mem- 
bership of the association which consists 
of the commissioner, director, superintend- 
ent or other official who by law is charged 
with the responsibility of supervising the 
business of insurance within each state, 
territory or insular possession of the United 
States. 


aS a 


It was on the basis of the above infor- 
mation that the earlier ruling held that the 
NAIC was not a wholly owned instru- 
mentality of the various states of the 
United States. 


The request for reconsideration of the 
Treasury’s previous ruling provided ad- 
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ditional information, Statements from the 
president and vice president of the NAIC 
stated that in their opinions the NAIC is 
an instrumentality of the states, because of 
its objectives and because its membership 
consists of state officials charged with the 
duty of regulating the insurance business 
in their respective states. The reconsidera- 
tion request stated that the 
neither privately owned nor controlled in 
the sense these words are generally under- 
stood and used in the statute, since a mem- 
the “office” of the state 


association is 


ber represents 


instrumentality which makes up the mem- 
bership of the association, and the activities 


of a member are only in his capacity as 
an official of a state. The activities of 
the NAIC were, therefore, pictured as con- 
trolled by the insurance departments of the 
various states through the office of their 
commissioners. 


The ruling revoking that of April 7, 
1954, stated that the following factors are 
considered by the Treasury Department 
in determining the status of an organization 
as an instrumentality of one or more states 
or political subdivisions: “(1) whether it is 
used for a governmental purpose and 
performing a governmental function, (2) 
whether performance of its function is on 
behalf of one or more States or political 
there are any 
whether the 


subdivisions, (3) whether 
private interests involved, or 
States or political subdivisions involved have 
the powers and interests of an owner, (4) 
whether and 
organization is vested in public authority 
implied 
necessary 


control supervision of the 
or authorities, (5) if 
statutory or other authority is 
for the creation and/or use of such an in- 
strumentality, whether such authority exists, 
and (6) the degree of financial autonomy 
and the source of its operating expenses.” 


express or 


In revoking the earlier ruling, the Treasury 
Department concluded that “the Associa- 
tion is an instrumentality wholly 
by the States the representatives of which 
comprise its membership within the mean- 
ing of sections 1426(b)(8) and 1607(c)(7) 
of the Internal Revenue Code of 1939 and 
sections 3121(b)(7) and 3306(c)(7) of the 
Internal Revenue Code of 1954. Accord- 
ingly, services performed in its employ are 
excepted from ‘employment’ as that term 
is defined in the Federal Insurance Contri- 
butions Act and the Federal Unemployment 
Tax Act, and the taxes imposed by the 
Acts are not applicable to the remunera- 
tion for such services.” 


owned 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

The weight of authority of the 
cases seems to deny any validity to 
the doctrine that an 
to insure or reject within a reasonable 
time constitutes a tort. Page 441. 


There are some unsatisfactory 


insurer’s failure 


features contained in unsatisfied judg- 
Page 458. 

A complete re-examination of 
the Warsaw Convention including the 
question of adherence or nonadherence 
thereto by the United States is recom- 
mended. Page 464. 

Of the product liability cases 
in the food, drug and cosmetic law 
fields, approximately half involved 
foreign substances in bottled bever- 
ages, foreign substances in food, and 
exploding bottles. Page 465. 

Product liability in the meat 
packing industry involves foreign sub- 


ment insurance coverage. 


stance cases and food poisoning cases, 
the latter being of more importance 
although probably not as numerous 
Page 470. 

Life insurers in Georgia are now 
forbidden to issue tontine or semiton- 
tine policies. Page 497. 

The insured’s failure to 
close an ailment was a fraudulent mis- 
representation which was not offset 
by the insurer’s failure to inquire of 
all of the insured’s doctors as to his 
medical condition. Page 


as the foreign substance cases. 


dis- 


507. 

An instruction that if both par- 
ties were equally negligent the jury 
should return a verdict for the defen- 
dant was in violation of the compara- 


tive negligence statute. Page 511. 


The second ruling, dated April 11, 1955, 
pertained to tax questions regarding broker- 
age commissions received on insurance busi- 
ness written for the St. Louis Board of 
Education under an advisory program set 
up by the Insurance Board of St. Louis 
at the request of the board of education. 
Under the program, as it was devised, the 
insurance is brokered through members of 
a special committee of the insurance board, 
and the commissions received are placed 
in a special public interest fund. 


The Insurance Board of St. Louis re- 
quested advice as to whether (1) the 
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commission 
gross 


brokerage will be excluded 
from the income of a broker who 
serves on the special committee and who 
is designated by the board of education to 
receive the brokerage commissions payable 
on the board of education business; (2) the 
insurance board will continue to be a tax- 
exempt organization; and (3) the brokerage 
commissions received by the special com- 
mittee will constitute income to the in- 
surance board under the provisions of 
Section 511 of the Internal Revenue Code of 


1954. 


In answering these questions, the Treasury 
ruling stated: “It appears that the commis- 
sions are impressed with a trust and that the 
brokers are obligated to deposit them in the 
special fund to be administered for the pur- 
poses designated by the Insurance Board. In 
these circumstances the commissions will not 
constitute income to the brokers and should 
be excluded from their gross income. How- 
ever, the underwriting commissions retained 
by the underwriting agency will 
income to the recipients thereof. 


constitute 


“With respect to questions numbered 2 
and 3 above, it is the opinion of this office 
that the handling of the insurance program 
for the Board of Education and the receipt 
of the brokerage commissions to be ex- 


pended solely for public purposes will not 
affect the exempt status of the Insurance 
Board under section 101(7) of the Internal 
Revenue Code of 1939 (corresponding to 


section 501(c)(6) of the Code of 1954). 
Further, such activity is not considered 
to be an unrelated trade or business, within 
the meaning of section 513 of the Code 
of 1954, for the reason that substantially 
all the work in carrying on such trade 
or business is performed for the Insurance 
Board without compensation. Accordingly, 
the brokerage commissions allocated to the 
special fund do not constitute unrelated 
business taxable income and the Insurance 
Board will not, therefore, be subject to the 
tax imposed by section 511 of the Code of 
1954 with respect to such commissions.” 


In June, 1953, the Board of Education of 
the City of St. Louis requested the Insur- 
ance Board of St. Louis to make a study 
of its insurance requirements and to recom- 
mend the nature and extent of insurance 
coverage which the board of education 
should have. The insurance board offered 
its service gratuitously and appointed an 
insurance advisory committee to the board 
of education. The committee was author- 
ized to call upon the knowledge and ex- 


436 


perience of members of the Insurance Board 
of St. Louis and obtain the advice, counsel 
and guidance of specialists in every form 
of insurance; to lend its efforts to advise 
the board of education in obtaining the 
broadest available insurance and surety pro- 
tection, contracts and forms, as well as rates 
and rate engineering for the lowest cost 
possible; and to assist the board of edu- 
cation in the selection of an underwriting 
insurance company or companies. How- 
ever, the selection of the insurance company 
and the authorized agent or agencies was 
left to the discretion of the board of edu- 
cation. The advisory committee had no 
powers to negotiate insurance contracts or 
to receive commissions ,on behalf of the In- 
surance Board of St. Louis whose charter 
powers prohibit its performance in_ this 
manner. 


The board of education adopted recom- 
mendations of the insurance advisory 
committee and placed insurance through under- 
writing agencies who are members of the 
insurance board. In connection with insur- 
ance purchased by the board of education, 
the insurance board worked out the follow- 
ing plan with its members who are under- 
writing agents and who place insurance 
for the board of education: 


The underwriting agency retains as its 
income the underwriting commission which 
is normally earned on placing insurance, 
but the brokerage commission, which is 
normally paid to a broker responsible for 
the insurance business, is paid to a broker 
or brokers designated by the board of 
education. In every case the broker desig- 
nated by the board of education is a mem- 
ber of a special committee appointed by 
the insurance board and will receive the 
commission in his capacity as a member of 
the special committee. 


All members of the insurance board’s 
special committee are duly licensed brokers 
to whom brokerage commissions may prop- 
erly be paid under Missouri law. However, 
any broker designated by the board of 
education to receive the commission re- 
ceives the commission not in his individual 
capacity, but as a member of the special 
committee. Brokerage commissions received 
in this manner are allocated to a special 
fund established by the insurance board and 
deposited in a separate bank account. This 
special fund, minus out-of-pocket expenses, 
is used solely for public interests, that is, for 
accident and fire prevention, auto driver 


(Continued on page 501) 
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Pending Federal Legislation 


Life Insurer Taxation Bills Before Congress 
For several years a subcommittee of the 
House Ways and Means Committee has 
been working on a permanent formula for 
the taxation of life insurance companies. 
The work of the committee recently culmi- 
nated in the release of H. R. 7201 and H. R. 
7202. The legislation, if enacted in its 
present form, would replace the present 
stop-gap provisions for taxing life insurance 
companies—but only for 1955. It is hoped 
that during this year the effect of the new 
formula can be tested and, if found practicable, 
made permanent by additional legislation. 
If the legislation is not made permanent, or 
if a substitute formula is not adopted, the 
1942 act provision, with some modifications, 
would become effective after 1955. 

The proposed law, like the law in effect 
for years prior to 1951, provides for a de- 
duction—the “reserve and other policy 
liability deduction’”—representing the com- 
pany’s obligation to credit interest to in- 
surance reserves. And, like the pre-1951 
law, the insurance company would be taxed 
at the regular corporate rates. This would 
replace the stop-gap system for 1951-1954 
under which life insurance companies were 
taxed generally at 6% per cent of net in- 
vestment income. 

The new formula is similar to the present 
Internal Revenue Code provisions in that it 
would ignore for tax purposes underwriting 
gains and losses, that is, 
resulting from the difference between pre- 
miums received and claims paid. Thus, as 
under the existing provisions, life insurance 
companies would be taxed only on invest- 
ment income. However, the investment in- 


gains and losses 


What the Legislators Are Doing 
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come to which the tax would attach under 
the new formula would be broadened to in- 
clude items presently excludable or items 
the taxability of which may be in doubt 
under present law. For instance, the pro- 
posed law would specifically provide for 
the includability of royalties, thus overruling 
the Fifth Circuit’s decision in Campbell v. 
Great National Life Insurance Company, 55-1 
ustc { 9241, 219 F. (2d) 693. Moreover, the 
proposed law would make it clear that pre- 
paid rents and penalties for early repayment 
of a mortgage are includable. Finally, in- 
come from noninsurance business, such as 
income from a going business acquired 
through foreclosure, would be taxable. 

The deductions attributable to the fore- 
going types of income would be allowed 
under the proposed law. Thus, there would 
be a deduction for depletion and a deduction 
for ordinary expenses of any noninsurance 
business. Such items are not deductible 
under the present law. As has always been 
the case, capital gains would not be includ- 
able in life insurance income. 

Unlike the present law, the proposed law 
would deny a life insurance company a 
dividends-received deduction. Presumably, 
the life insurance company receives approxi- 
mately the same benefits by means of its 
reserve and other policy liability deduction. 

Income from non-life insurance business 
(primarily accident and health insurance 
policies) will be taxable under the proposed 
law as though the life insurance company 
were actually a mutual casualty company. 
This means that on the non-life insurance 
income the life insurance company will pay 
the higher of (1) a tax at regular corporate 
rates on the net investment income from this 
business or (2) a tax of 1 per cent on that 
investment income plus premiums (less 
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dividends) on those policies. For this pur- 
pose a life insurance company would have 
to compute its investment income in the 
same manner as a mutual casualty company. 


Bill Removes Double Liability 
in Cases of Bankruptcy 


A bill (S. 1998) has 
which would make it possible for life insur- 
ance companies to continue ‘the practice of 
making prompt payments to policyholders 
without risking double payments to trustees 
of bankrupt policyholders. 


been introduced 


This legislation is considered important 
because without it life insurance companies 
would be forced to forestall payments pend- 
ing bankruptcy investigations (which would 
result in a delay to policyholders and bene- 
ficiaries in time of need) or risk liability for 
double payments. 

The bill states that where an 
either before or after the adjudication of 
bankruptcy, in good faith and without 
actual knowledge of bankruptcy makes any 
payment under a life insurance policy, the 
payment will have the same effect as far 


insurer, 


as the insurer is concerned as if the bank- 
ruptcy were not pending. 


State Legislation 
Accident and Health Insurance 


Texas . . . The uniform individual ac- 
cident and sickness policy provisions law 
has been enacted. Laws 1955, S. B. 284, 
approved May 24, 1955, effective 90 days 
after approval. 


Agents and Brokers 


Florida . . . An addition to the provi- 
sions relating to licensing of a nonresident 
life insurance agent requires that the ap- 
plicant for such license have no place of 
business within the state. Laws 1955, S. B. 
531, approved June 16, 1955, effective Oc- 
tober 1, 1955. 


Credit Insurance 

Florida ... An act regulating credit life 
and credit accident and health insurance has 
been passed. The Commissioner is author- 
ized, after a public hearing, to adopt rules 
or regulations pertaining to this insurance. 
The minimum reserves required of credit 
insurers are set up. Laws 1955, S. Jo7; 


B. 
approved and effective June 16, 1955 
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Doing Business 


Connecticut . . . A new act concerning 
the merger, consolidation or exchange of 
stock of domestic insurance companies has 
been enacted. Public Act 276, Acts 1955, 
H. B. 1517, approved and effective June 7, 
1955. 


Delaware . . . Unfair methods of com- 
petition and unfair and deceptive acts and 
practices are defined and prohibited by a 
new law. Laws 1955, S. B. 347, approved 
and effective June 13, 1955. 


Florida . . . Life insurance company 
funds may now be invested in bonds, deben- 
tures or other securities of duly constituted 
churches within the state and of church 
holding companies organized under the laws 
of the state. Laws 1955, S. B. 914, ap- 
proved and effective June 16, 1955. 


Illinois . No certificate of authority 
will be issued, renewed or continued in 
effect to any domestic, foreign or alien in- 
surance company or other insurance entity 
which is owned or financially controlled in 
whole or in part by another state of the 
United States, by a foreign government or 
by any political subdivision of either, unless 
this company or entity was owned, con- 
trolled or constituted prior to January 1, 
1955, and was authorized to do business in 
the state prior to this date. Laws 1955, 
H. B. 879, approved and effective July 11, 
1955. 


North Carolina ... A comprehensive law 
entitled the “Business Corporation Act” will 
govern insurers in the state. Laws 1955, 
S. B. 49, ratified May 26, 1955, effective 
July 1, 1957. 


Oklahoma . The Insurance Commis- 
sioner is now authorized to take depositions, 
subpoena witnesses or documentary evidence, 
administer oaths and examine individuals 
under oath. The subpoena has the same 
force and effect as if it had been issued from 
a court of record. Laws 1955, S. B. 212, 
approved June 2, 1955, effective 90 days 
after adjournment. 

An act relating to unfair methods of com- 
petition and unfair and deceptive acts and 
practices in the insurance business has been 
enacted in Oklahoma. Laws 1955, S. B. 285, 
approved June 3, 1955, effective 90 days 
after adjournment. 

Texas ... Every insurance company, 
Lloyds, reciprocal or interinsurance exchange, 
and title insurance company which is re- 
quired to be licensed must now maintain in 
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force at all times not less than 100 policy- 
holders or certificate holders and not less 
than $200,000 of insurance which has been 
written by it or which been acquired 
through insurance contracts. This provision 
does not apply to any insurer which has re- 
ceived premium income in 
of $50,000 during ,its last preceding account- 
ing year, or until two years after its original 
certificate of authority has been issued. 
Also, the act’s provisions will not take effect 
as to any insurer which has heretofore been 
issued an original certificate of authority 
until one year after the effective date of the 
act. Laws 1955, H. B. 673, approved June 
15, 1955, effective 90 days after adjournment. 


has 


gross excess 


A new law comprehensively regulates the 
sale of insurance securities and the dealers, 
agents and salesmen who sell same. En- 
titled “The Insurance Securities Act,” it 
defines words and phrases, and lists exempt 
transactions and _ securities. Laws 1955, 
H. B. 39, approved June 1, 1955, effective 
90 days after adjournment. 


Wisconsin . . . Procedure for converting 
a domestic stock life insurance corporation 
into a mutual life insurance corporation is 
provided for in a new law. Any stock in- 
surance company may convert into a mutual 
company provided it follows the stated 
provisions. The officers and directors of the 
original corporation remain as officers and 
directors of the newly converted corpora- 
tion until the next annual meeting for the 
election of officers and directors. Chapter 
190, Laws 1955, S. B. 402, approved June 
7, 1955, effective day after publication in 
official state paper. 

Licensees authorized to conduct boxing 
matches or exhibitions must now insure 
each contestant participating therein for 
hospital, nursing and medication expenses 
and physician’s and surgeon’s services, ac- 
cording to an equitable fee schedule, not to 
exceed in the aggregate $500. Each con- 
testant must also be insured for not less 
than $2,500 in the event of his death as the 
result of the participation in the boxing 
match or exhibition. Chapter 170, Laws 
1955, S. B. 167, approved May 31, 1955, 
effective day after publication in official 


State paper. 


Financial Responsibility Acts 


Connecticut . . . Provision is made for 
the review of any order or act of the Insur- 
ance Commissioner by the court of common 
pleas. Public Act 5, Acts 1955, S. B. 362, 
approved April 13, 1955, effective October 
1, 1955. 


What the Legislators Are Doing 


Georgia . . . Owners of motor vehicles 
are now liable for the negligent operation of 
the vehicle if it was being used in the prose- 
cution of their business or for their benefit. 
Act 242, Acts 1955, S. B. 103, approved and 
effective March 4, 1955. 


Illinois Insurance bonds or policies 
must be subject to not less than $10,000 
for injury to one person in one accident, 
$20,000 in case of two or more persons in 
one accident, and $5,000 for property dam- 
age. Laws 1955, S. B. 168, approved May 
18, 1955, effective January 1, 1956. 


Maine . While a discharge in bank- 
ruptcy does not relieve a judgment debtor 
from the provisions of the financial respon- 
sibility law, it does become a bar after ten 
years. Chapter 243, Laws 1955, S. B. 409, 
approved April 19, 1955, effective 90 days 
after adjournment. 

The form of policy under the financial 
responsibility law must now have certifica- 
tion instead of approval of the Insurance 
Commissioner. Chapter 395, Public Laws 
1955, S. B. 408, approved May 19, 1955, 
effective 90 days after adjournment. 

Massachusetts ... Where the owner of a 
motor vehicle or trailer dies prior to the 
beginning of the calendar year for which a 
certificate of registration has been issued, 
the registration is now deemed to continue 
until the end of the following year or until 
ownership is transferred by the estate repre- 
sentative. Laws 1955, S. B. 664, approved 
April 15, 1955, effective 90 days after ap- 
proval. 

The legislature earlier this year passed a 
law placing trailers under the scope of the 
financial responsibility law. Chapter 172, 
Laws 1955, H. B. 2285, approved March 15, 
1955, effective 90 days after approval. 


Minnesota .. . The time for release of 
security deposited under the financial re- 
sponsibility law has been extended from one 
year to 13 months. In the case of the sus- 
pension of a nonresident’s license, notice is 
given to the department issuing licenses in 
the state of residence. In the case of sus- 
pension of a resident’s license by any other 
state, the Minnesota license will be sus- 
pended until evidence has been furnished 
of compliance with the law of the other 
state relating to the deposit of security. 
Chapter 745, Laws 1955, H. B. 801, ap- 
proved April 23, 1955, effective April 24, 
1955. 


New Hampshire . . . Proof of responsi- 
bility has been raised to require $10,000 for 
one person in one accident, $20,000 in case 
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of two or more persons in one accident, 
and $5,000 for property damage. Formerly, 
it was $5,000 for any one person in one 
accident, $10,000 for two or more persons in 
one accident, and $1,000 for property dam- 
age. Laws 1955, H. B. 224, approved April 
16, 1955, effective October 15, 1955. 

While provisions of the financial responsi- 
bility law do not apply to either an owner 
or operator of a vehicle where the Com- 
missioner is satisfied that neither con- 
tributed to an accident, the determination 
may be reversed by the Commissioner in 
the event of a judgment against the owner 
or operator or both. Also, provision is 
made for reciprocity with other states re- 
garding suspension or revocation of operat- 
ing privileges. Chapter 164, Laws 1955, 
H. B. 214, approved and effective May 26, 


1955. 


New Mexico... A new financial respon- 
sibility law has been enacted. Under this 
law a person involved in an accident is 
required to give notice to the Division of 
Motor Vehicles, within 50 days, of the ex- 
tent of his injuries as a basis for the divi- 
sion’s determination of the amount of 
security required of the other vehicle. If 
such amount is not deposited within ten 
days after the date of the sending of the 
notice, the operator’s license will be sus- 
pended. Chapter 182, Laws 1955, H. B. 342, 
approved March 23, 1955, effective October 
1, 1955. 


North Carolina . . . Security sections of 
the financial responsibility act are not ap- 
plicable to persons who would otherwise be 
required to deposit security in an amount 
not in excess of $100. Laws 1955, H. B. 154, 
approved and effective May 6, 1955. 

The property damage coverage require- 
ments of the law have been increased from 
$1,000 to $5,000. Laws 1955, H. B. 1315, 
approved May 26, 1955, effective July 1, 
1955. 

School bus drivers are exempt from the 
provisions of the law with respect to ac- 
cidents or collisions occurring in the course 
of their employment. Laws 1955, H. B. 
1275, approved and effective May 25, 1955. 


Oregon . . . Creation of a Department 
of Motor Vehicles will transfer the duties 
of the secretary of state, which arise un- 
der the financial responsibility law, to the 
newly created department. Chapter 287, 
Laws 1955, S. B. 85, approved April 18, 
1955, effective July 1, 1956. 


Rhode Island . . . For the purpose of 
avoiding suspension of a license, provision 
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is made for filing an affidavit with the regis- 
try that the operator of a vehicle involved 
in an accident has insurance coverage. 
Laws 1955, H. B. 913, approved and effec- 


? 
) 
tive May 5, 1955. 


The statement that a motor vehicle sale 
does not include liability insurance cover- 
age must be stamped on purchase orders 
or invoices by motor vehicle dealers. 
1955, H. B. 923, approved and 
May 5, 1955. 


Laws 
effective 


South Carolina . . . The owner of a 
legally parked vehicle which was struck by 
another vehicle is now exempt from the 
requirement of posting security under the 
law. Act 306, Acts 1955, H. B. 1255, ap- 
proved and effective April 29, 1955. 


Fire Insurance 


Minnesota .. . A standard fire insurance 
policy law has been enacted. Chapter 482, 
Laws 1955, H. B. 931, approved April 18, 
1955, effective January 1, 1956. 


Taxation 


California . . . A certificate of authority 
of indefinite term will be issued to all 
qualified insurers for a fee of $10 payable 
annually by June 15. Chapter 1037, Laws 
1955, S. B. 996, approved June 17, 1955, 
effective 90 days after adjournment. 


Delaware . . . The special tax on the 
gross premiums of fire insurance companies 
was increased from 2 to 3.5 per cent. Laws 
1955, H. B. 597, approved effective 
June 9, 1955. 


and 


Insurance companies are now required to 
pay annually to the Insurance Commis- 
sioner a tax equal to 2 per cent of the gross 
premiums, less return and reinsurance pre- 
miums received from other companies, from 
the insurance on risks covering burglary, 
robbery, theft, automotive personal and 
property damage liability, automotive medical 
payments, automotive collision and com- 
prehensive. Laws 1955, H. B. 361, ap- 
proved and effective June 21, 1955. 


Florida ... An annual regulatory assess- 
ment computed on premiums received has 
been imposed on insurers issuing policies 
of fire insurance on property in the state. 
The amounts collected are to be deposited 
in a fund to be designated the State Fire 
Marshall Fund. Payment of this assess- 
ment is made a prerequisite to renewal of 
an insurer’s certificate of authority. Laws 
1955, S. B. 540, approved and effective 
June 16, 1955. 
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Insurance by Inaction 


By ELDON F. CALEY 


The author presents a critical 
appraisal of the question of 
whether an insuret’s failure to 
insure or reject within a rea- 
sonable time constitutes a tort 


HOLDINGS in several recent 
concerning an insurer’s duty to 
pass upon an application and either insure 
or reject within a reasonable time, lest he 
be liable in tort for delay, bring again to 
view the much-argued doctrine of “peculiar 
responsibility,” which imposes upon insur- 
ers of all types the onus of being prompt 
in handling insurance applications. The 
methods by which these and past cases have 
rationalized the imposition of this duty is a 
study in judicial ingenuity almost unequaled 
anywhere. If they were but isolated, rare 
legal occurrences, they might be summarily 


7 HE 


1 
cases 


dismissed. However, insurers have been 
paying policy claims under the guise of tort 
damages with surprising regularity since 
the first recorded case directly in point,? 
decided in 1897. This judicially imposed 
burden which insurers bear in many states * 
has been called many things, as, for in- 
stance, “Responsibility of Insurer for Delay 
in Acting on Applications,” * and “Duty of 
an Insurer to Act Promptly on Applica- 
tions.” * I have chosen to speak of it as a 
duty to affirmatively dispel an applicant’s 
supposedly reasonable reliance upon his 
tendered application for insurance, since 
this appears to me to be a more complete 
statement of the duty as it has been de- 
veloped in the cases. 


This “novel” 
mendous 


doctrine has elicited a tre- 
amount of comment in the re- 
views,° in addition to being the subject of 
several A. L. R. notes,’ the latest of which 


Michigan 


Law Review 395, 6 Rocky Mountain 


1 Fabian v. Barrett Insurance Agency, 108 Atl. 
(2d) 256 (Va., 1954): Bellak v. United Home 
Life Insurance Company, 1 Life Cases (2d) 727, 
211 F. (2d) 280 (CA-6, 1954); Patten v. Conti- 
nental Casualty Company, 1 Life Cases (2d) 
1010, 152 Ohio 18, 120 N. E. (2d) 441 (1954). 

2 Carter v. Manhattan Life Insurance Com- 
pany, 11 Hawaii 69 (1897). 

’ Reference for state alignment and an excel- 
lent nonargumentative discussion is here made 
to the recent (1953) American Law Report note, 
32 A. L. R. (2d) 487, 511. 

‘40 Yale Law Journal 121. 

575 University of Pennsylvania Law Review 
207. 

®3 Chicago Law Review 39, 75 University of 
Pennsylvania Law Review 207, 40 Yale Law 
Journal 121, 2 Mississippi Law Journal 293, 32 
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Law Review 225, 9 Wisconsin Law Review 183, 
10 Wisconsin Law Review 289, 15 Minnesota 
Law Review 833, 19 Minnesota Law Review 
247, 27 Harvard Law Review 92, 29 Yale Law 
Journal 673, 11 Boston University Law Review 
230, 28 California Law Review 215, 20 Iowa Law 
Review 165, 23 California Law Review 215, 41 
West Virginia Law Quarterly 247, 2 Missouri 
Law Review 106, 23 Marquette Law Review 28, 
27 Virginia Law Review 121, 33 Michigan Law 
Review 897, 17 Minnesota Law Review 578, 23 
North Carolina Law Review 64, 48 Dickinson 
Law Review 51, 1948 Proceedings of the Legal 
Section, American Life Convention, p. 10. 

715 A. L. R. 1026, 27 A. L. R. 444, 75 A. L. R. 
952, 32 A. L. R. (2d) 487. See also 44 Corpus 
Juris Secundum 853. 
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Mr. Caley is a law clerk for Judge 
Fee of the United States Court of 
Appeals for the Ninth Circuit. He 
submitted this paper in partial ful- 
fillment of the requirements of a 


doctorate at Willamette University. 
. 


does an excellent job of collection and 
tabulation of the cases. Needless to say, 
the division of the courts on this doctrine 
has been mirrored in the reviews. Much 
comfort has been furnished to those courts 
upholding the duty by Carl W. Funk’s 
article,» in which he argues quite force- 
fully for this rule. On the other hand, 
William Prosser pretty well exposed this 
doctrine for what it is in an excellent article 
written in 1935.° This author cannot hope 
to even approximate the clarity and per- 
suasiveness displayed by Mr. Funk and 
Mr. Prosser, nor is it the purpose of this 
paper to recollect all the cases on the 
scale of the recent A. L. R. note. This 
paper is but an attempted analysis and 
commentary on what the author feels to be 
the core of those theories which the courts 
have conjured to support imposition of this 
duty on insurers of all types. This has 
been undertaken with an eye to showing 
the inherent legal weakness of this rule. 
No attempt will be made here to proliferate 
footnotes though authority will, of course, 
be cited for substantiation when it appears 
necessary and proper, stress being placed 
upon the more recent cases where possible. 

The scope of this paper is limited to a 
discussion of the struggle of the courts 
to evolve a new, somewhat alien principle 


of tort law in these cases. No direct at- 


8 “Duty of an Insurer to Act Promptly on Ap- 
plications,’’ 75 University of Pennsylvania Law 
Review 207. See also 40 Yale Law Journal 121. 

* “Delay in Acting on an Application for In- 
surance,’’ 3 Chicago Law Review 39. 

1032 A. L. R. (2d) 487; Vance on Insurance 
(3d Ed., 1951), Sec. 38. However, the tort and 
contract aspects of this question are often con- 
fused by the courts, as evidenced by the follow- 
ing disapproving language in Savage v. Pruden- 
tial Life Insurance Company, 154 Miss. 89, 121 
So. 487: ‘‘We are unable to perceive how an 
action may be maintained in tort which so 
clearly cannot be maintained on the contract.’’ 

11 Work cited at footnote 10, at p. 225. 

12 Zaye v. John Hancock Mutual Life Insur- 
ance Company, 3 Life Cases 913, 338 Pa. 426, 
13 Atl. (2d) 34 (1940), and cases therein cited. 
Also Amicable Life Insurance Company v. Neale 
et al., 14 Life Cases 121, 226 S. W. (2d) 479 
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tempt will be made to discuss the circum- 
stances under which the insurer may be 
held liable not in tort but on the very 
contract of insurance itself, since excellent 
coverage of this aspect of the problem is 
furnished elsewhere.” Suffice it to quote 
Professor Vance: 

“Mere delay by the insurer, although 
unreasonable in acting upon an application 
raises no implication of acceptance nor 
does it estop the insurer to deny the exist- 
ence of the contract.” ” 

This clearly appears to be the rule” 
and is announced as such by the very cases 
which proceed to turn about and hold the 
insurer in tort for its wrongful delay,” 
the amount of the would-be policy being 
the measure of damages. Of course there 
can be “certain circumstances” which may 
short-circuit the application of the general 
rule to the result that the insurer is liable 
on the contract of insurance.” A reading 
of these peculiar cases might indeed induce 
an uncluttered mind to believe that the 
only truly controlling “circumstance” pres- 
ent is that an insurance company is the 
defendant. Hence in this paper 
Corbin’s admonition that there should “be 
hesitation from generalizing from cases in 
the insurance field alone’”* will not go 
unheeded. 


Professor 


It is apposite to precisely state at the 
outset the question under discussion, and, 
since this question only arises out of a 
particular set of operative facts, to stipulate 
those facts. 

The crux of the tort aspect of this ques- 
tion was well and simply stated in a care- 
fully written Pennsylvania case to the effect 
that what is in issue here is the validity, if 
any, of this attempt, by many courts, “to 
hold the insurer responsible in damages for 
the amount of a policy because of delay, 
and thereby to accomplish by indirection 
(Tex. Ct. of Civ. App., 1950); Zielienski v. Gen- 
eral American Life Insurance Company, 96 S. W. 
(2d) 1059 (Mo. App., 1936). Corbin on Contracts 
(1950), Vol. 1, Sec. 75, p. 239. See also 17 
Minnesota Law Review 578. 

13 Evidenced by the leading case, frequently 
referred to herein, Duffy v. Bankers’ Life As- 
sociation of Des Moines, 160 Iowa 19, 139 N. W. 
1087 (1913). 

14 Mann v. Policyholders National Life Insur- 
ance Company, 15 Life Cases 97, 78 N. D. 724, 
51 N. W. (2d) 853 (1952); Kukuska v. Home Mu- 
tual Hail-Tornado Insurance Company, 204 
Wis. 166, 235 N. W. 403 (1931). 

1% Bellak v. United Home Life Insurance Com- 
pany, cited at footnote 1, wherein the repre- 
sentations by the solicitor, which were sup- 
posedly standard operating procedure, raised a 
“reasonable inference’’ of acceptance. 

8 Corbin, work cited at footnote 12, at p. 239. 
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that which the law has persistently refused 
to permit to be done directly, in an action 


47 


ex contractu.... 
authority of the 
decided any validity 
whatsoever to this doctrine.” However, as 
indicated above, new cases continue to arise 


weight of 
cases seems to deny 


Today the 


in which, even in those states which have 
precedent favorable to holding the insurer, 
insurance counsel may still cling to the 
fond hope that the appellate courts of those 
states may yet see fit to discard the rule. 
Moreover, there are states which are un- 
committed to either this division 
of authority.” Consequently, this paper was 
conceived as a critical exposé of the true 
nature of the theories of tort liability which 
hereafter are to be discussed, as an effort 
to add whatever impetus that may here be 
supplied to what appears to be the en- 
lightened trend of the modern cases. 


side of 


This question grows out of a rather con- 
stant factual premise which with but minor 
variations is present in nearly every case. 
Invariably involved is the insurance solici- 
tor or salesman who is empowered to fur- 
nish, solicit and otherwise encourage the 
submission of insurance applications by 
prospective policyholders, but who is with- 
out authority to make a binding contract of 
insurance on behalf of his employer. He 
has been spoken of as a “conduit” through 
whom offers in the form of insurance 
applications are submitted to another of- 
ficial of the insurance company who is the 
actual “closer.” After the solicitation of 
the offer it happens that someone is dilatory, 
either the solicitor himself in processing, 
or the other agent of the insurer in pass- 
ing upon the application, so that at the 
expiration of what would be a reasonable 
time to dispose of this application, either 
the applicant has not been notified of his 
rejection or the binding act (usually de- 
livery of the policy) necessary to vitalize 
the insurance coverage has not occurred. 
The applicant, relying on the tendered ap- 
plication, fails to look elsewhere for insur- 
ance even after the reasonable time has 
expired. Whereupon the feared calamity, 
against the occurrence of which insurance 
coverage had been sought, occurs and 


7 Zaye case, cited at footnote 12. 

18 Work cited at footnote 10, at p. 225. Al- 
though counsel in Coffey v. Polimeni, 7 Fire and 
Casualty Cases 519, 188 F. (2d) 539 (CA-9, 1951), 
were willing to concede that their contention 
against tort liability was against ‘‘the general 
trend of authority and the great bulk of the 
decisions.”’ 

19 Of particular interest is the fact that Ore- 
gon is uncommitted on this question, though 
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the insured, or his estate, discovers that 
there is no insurance. The insurer, upon 
learning of this, will generally return the 
advance payment and even cancel the policy, 
if it has been issued but has not yet been 
delivered. Such are generally the facts 
which bring before the courts the question 
of whether or not the insurer should be 
held liable in tort for its negligent delay 
in passing upon the application and, if it is 
rejected, in failing to dispel the applicant’s 
reliance upon it. As Professor Prosser 
states: “After a reasonable time has 
elapsed, common courtesy and a decent 
consideration for the applicant, to say nothing 
of orderly business practice, require that 
the company send notice that the applica- 
tion is rejected, or that more time is 
required.” * 

It is the court’s struggle to transform 
this aspect of common courtesy into a legal 
duty with which we are here concerned. 


PRELIMINARY QUESTIONS 


It is not possible to launch into a dis- 
cussion of the presence or absence of the 
elements of a cause of action for negligence 
without first disposing of several questions 
preliminary to or conditiens precedent to the 
action which the courts have formulated. 
It is conceded by this author that some of 
these could be discussed elsewhere in con- 
nection with whichever of the elements of 
the cause of action to which they most 
directly pertain. It is also conceded that 
conditions precedent, as such, have no right- 
ful place in a lawsuit based on tort principles, 
since they are more usually thought of as 
contractual in nature. I would like to make 
clear, however, that though this doctrine is 
said to be one of tort, the courts invoking 
this rule have freely imported contractual 
principles. Moreover, as will be more fully 
explained later, this doctrine lies directly 
at the confluence of the laws of tort and 
contract. 


Prepayment of Premium 


It was held in the leading case™ and con- 


that form of 


sistently thereafter some 


surrounded by states apparently committed to 
the tort rule. Idaho: Wallace v. Hartford Fire 
Insurance Company, 31 Ida. 481, 174 Pac. 1009 
(1918) (concurring opinion); California: Stark 
v. Pioneer Casualty Company, 139 Cal. App. 
577, 34 Pac. (2d) 731 (1934); Washington: 
Dyer v. Missouri State Life Insurance Com- 
pany, 132 Wash. 378, 232 Pac. 346 (1925). 

20 Work cited at footnote 9, at p. 41. 

"1 Duffy, cited at footnote 13. 





advance payment of the premium must neces- 
sarily accompany the application.” In his 
dissent to the case of Fox v. Volunteer 
State Life Insurance Company,” Judge Stach 
had this to say: 


“ 


in those cases recognizing a right 
of recovery, in an action of tort, for negli- 
gent delay in passing upon the application 

an advance premium was paid by the 
applicant and the insurance company 
was therefore under a legal obligation to act 
promptly and without any unreasonable de- 
lay. The applicant, after paying the first 
premium, had a right to rely upon the 
assurance that his application would be 
accepted, or that he would be promptly 
notified in case of its rejection.” 

Also in speaking of some sort of implied 
contract to return the prepaid premium the 
waiver of the breach of which lies at the 
basis of the tort action, under one theory, 
another court said that “In the absence of 
consideration, it [the company] is not bound 
in any way to consider an application.” * 


It may seem to the reader, as it does to 
me, that the courts are not too sure why it 
is that they insist on the premium payment. 
It might be an implicit holding in some 
cases that some advance payment must ac- 
company the application so as to make it 
operative at all,” in which case a failure 
to send a premium would go more to the 
applicant’s reliance and hence to his con- 
tributory negligence, the applicant having 
no right to rely upon an application which 
stipulates that a payment must accompany 
it before it will be passed upon. In the 
absence of this, however, what was written 
elsewhere in this regard to the effect that 
“In the tort concepts, however, it can have 
no bearing whatever on a duty for prompt 
action .’** would seem correct. If this 
peculiar duty to act promptly on an applica- 
tion is imposed by law upon the insurer 
because of its crucial position in society, as 
under the “franchise” doctrine later dis- 


cussed, it follows that the insurer’s position 
is no less crucial because the applicant did 
not make an advance payment. In those 
cases, likewise later discussed, which reach 
to find an implied contract to return the 
premium which the applicant waives in 
order to sue in tort, it would seem that 
probably some conferral of a benefit upon 
the insurer would be necessary to give this 
phantom contract the little tenability it has. 

In all events, if the courts continue to 
espouse this doctrine, they should be more 
precise in why it is that they require a 
premium payment as a condition precedent 
to the action. Is it necessary to initially 
impose the duty itself upon the insurer? 
Is such a contention valid in view of the 
fact that a tort duty is imposed by force 
of law and not by acts of the parties? Or 
does the payment go instead to the reason- 
ableness of the applicant’s reliance on his 
application? If so, should it be conclusive 
or not on that question? This requirement 
is not uncharacteristic of the lack of con- 
ceptual clarity in the cases imposing the 
duty on the insurer. 


Res Must Be Good Risk Ab Initio 


The courts have required that the appli- 
cant show, in this action, that he presented 
the dilatory insurer with an insurable risk 
on which the applicant, but for the insurer’s 
delay, could have obtained insurance else- 
where. If, in fact, the risk which the appli- 
cant proposed would not have been accept- 
able under the general standards of companies 
to which the applicant would have had 
access if he had known of the delay, then 
the applicant has suffered no damage since 
he would have been without insurance at 
the time of the calamity no matter how 
prompt the insurer was. This rule, which 
seems to be generally followed,” was an- 
nounced in the clearest terms in Weaver v. 
West Coast Life Insurance Company, where it 
was stated: 





22 Moon v. Central Fire Insurance Company, 
138 Kan. 83, 23 Pac. (2d) 444 (1933); Thomas v. 
Life Insurance Company of Georgia, 15 Life 
Cases 5, 219 La. 1099, 55 So. (2d) 705 (1951); 
Travelers Insurance Company v. Taliaferro, 176 
Okla. 242, 54 Pac. (2d) 1069 (1936); Metropoli- 
tan Life Insurance Company v. Brady, 95 Ind. 
App. 1069, 174 N. E. 99 (1930). 

73185 N. C. 121, 116 S. E. 266, 272; 186 N. C. 
763, 119 S. E. 172. 

*% Travelers Insurance Company v. Taliaferro, 
cited at footnote 22. 

2% See Dunne v. Western National Life Insur- 
ance Company, 35 Wyo. 59, 246 Pac. 246 (1926). 

26 40 Yale Law Review 121, 126. 

2 Behnke v. Standard Accident Insurance 
Company, 41 F. (2d) 696 (CCA-7, 1930); Smither 
v. United Benefit Life Insurance Company, 13 
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Life Cases 112, 164 Kan. 447, 190 Pac. (2d) 183 
(1948), where testimony that another insurer 
had canceled a policy because of the applicant’s 
heart condition was held competent. The re- 
quirement that insurability be shown can be 
waived, however, in cases where reinstatement 
is involved, Waldner v. Metropolitan Life In- 
surance Company, 1 Life Cases 925, 149 Kan. 
287, 87 Pac. (2d) 515. For a case where this 
principle was applied to an applicant whose 
disability evidenced itself for the first time on 
the very day he took his insurance physical ex- 
amination, see Thomas v. Life Insurance Com- 
pany of Georgia, cited at footnote 22. It is for 
the jury to determine whether it is probable 
that the insurer would have accepted the appli- 
cation had it passed on it (see case cited at foot- 
note 13). 
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“ 


the cases from the jurisdictions 
in which this rule has been adopted all hold 
that it is incumbent upon the plaintiff in a 
case such as the one at bar to establish 
damage by showing either that other insur- 
ance could have been secured or that the 
applicant was an insurable risk of such a 
character that other insurance companies 
would be likely to have accepted the risk.” * 


In this case the court expressly refused 
to align itself with either side of this split 
of authority because the plaintiff failed to 
prove damages.” 


As an adjunct to this requirement it fol- 
lows that the applicant must also show 
that had his reliance been dispelled within 
a reasonable time he would have had a 
reasonable opportunity to start the wheels 
of another insurance company grinding in 
time to obtain coverage. If the rejection 
notice, if such is involved, is not given at 
all or is given tardily but not in time for 
the applicant to get coverage elsewhere 
before the disaster occurs, and it is con- 
ceivable that if notice had been prompt, 
coverage could have been secured, then the 
company is liable for its delay. Hence the 
company is required to foresee the occur- 
rence of the disaster and the severe dis- 
comfiture which may accompany it if it 
goes uninsured, if—but only if—its failure 
to promptly notify spoiled the applicant’s 
opportunity of getting insurance elsewhere, 
The refined calculations of time involved 
here will, of course, be jury questions, but 
such does not cure the shaky legal founda- 
tion which this doctrine, as a matter of law, 
is based upon. 


No Tort Action Available 
Where Insured Misrepresents 


This aspect is more peculiar to the cases 
where the delay is not in notifying of re- 
jection but in issuing or delivering the pol- 
icy itself so as to affix the coverage. The 
only possible rationale of this requirement 
is that it seems unfair to the courts to im- 
pose liability in tort upon the insurer when 
it had contractual defenses to defend with 
if the policy had been made operative. In 


short, they think it unfair to deprive the 
insurer of its defenses by allowing the appli- 
cant to sue in tort. However, these courts 
have no qualms about depriving the insurer 
of its defenses of “no contract” in other 
situations when the action is brought in 
tort. In truth, what the courts probably 
have in mind is that anyone who has mis- 
represented his position in the application 
has no right to rely upon the application 
after a reasonable time has passed. 


An interesting factual situation not un- 
typical of the reverence with which appli- 
cants treat application questions is presented 
in the case of Warren v. New York Life 
Insurance Company.” In that case not only 
was the applicant the dilatory one in re- 
turning a supplementary questionnaire by 
which he might have obtained insurance 
under the facts of his status, but, in addi- 
tion, the following happened with respect 
to the originally applied-for coverage: Over 
the usual affirmation of truth contained 
in the application the applicant said “no” to 
the question concerning any previous par- 
ticipation in any way in airplane flight, when 
in fact he had flown less than a month 
earlier. Within minutes after answering “no” 
to the question, “Do you contemplate par- 
ticipation in aeronautics?” the applicant en- 
rolled in an amateur flying course, paid $30 
of the cost and took a 30 minute flying 
lesson that very day. Needless to say, re- 
covery was denied when the applicant was 
killed. By carrying this doctrine to its 
logical conclusion, and excluding any ques- 
tion of contributory delay on the part of 
the applicant, I ask, “Why was it denied?” 
Of course, in the Warren case the applicant’s 
answers smacked heavily of fraud and it 
would have been even more of an outrage 
not to allow the plaintiff’s fraud to vitiate 
the supposed negligent delay by the defend- 
ant. But what if we should have a case 
of an applicant whose misrepresentations 
are material so as to constitute defensive 
matter,” but are not actually fraudulent? 
Why, in such a case, if there is a duty to 
promptly notify, isn’t it owing to such an 
applicant, also? If the applicant is an in- 
surable risk, isn’t his interest in having 
insurance, or at least in having an oppor- 





99 Mont. 296, 42 Pac. (2d) 729, 733 (1935). 

2? Other cases which failed to commit the de- 
ciding court on this issue: Bradley v. Federal 
Life Insurance Company, 295 Ill. 381, 129 N. E. 
171 (1920); Burks v. Colonial Life and Acci- 
dent Insurance Company, 15 Life Cases 24, 
192 F. (2d) 643 (CA-5, 1951), wherein it was 
decided that the delay was not unreasonable 
as a matter of law. 
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%° 7 Life Cases 444, 128 F. 
1942). 

3%t For the most lucid explanation of misrepre- 
sentations, their materiality and importance, 
see Vance on Insurance (Hornbook Series, 3d 
Ed.), Sec. 67, p. 386, wherein the test for ma- 
teriality is stated as follows: Did the represen- 
tation ‘‘in any wise (induce) the insurer to 
make a contract he otherwise would not have 
made”’? (P. 407.) 


(2d) 671 (CCA-5, 
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tunity to become insured, just as_ badly 
frustrated as is that of the ordinary appli- 
cant? Chances are that he could have got- 
ten coverage elsewhere, although probably 
at a higher premium, if he had been notified 
of the futility of his reliance on the applica- 
tion he tendered. The duty to dispel the 
reliance would seem to be owing, therefore, 
even to a materially but not fraudulently 
misrepresenting applicant. However, since 
the courts do close the doors to this doc- 
trine in the face of such an applicant” the 
reason must be that the applicant, under 
circumstances, has no right to rely 
on his application, and if he does so he is 
contributorily negligent. Many times, in 
fact, it would that these misrepre- 
sentations, if discovered, would themselves 
be the cause of the delay. The applicant 
would then be guilty of the two general 
types of contributory negligence discussed 
below, namely, conduct contributing to the 
delay and a reliance which is unreasonable 
under the circumstances. In connection with 
this point Professor Vance dismisses the 
case of State Farm Life Insurance Company 
v. Barbe® in which the Oklahoma court 
allowed recovery notwithstanding the fact 
that the applicant had misrepresented his 
earning capacity and past income, as a 
“decision difficult to justify on any ration- 
able basis.” “* The court held as a matter 
of law, in effect, that these representations 
were not material enough to be either de- 
fensive or the cause of delay, and therefore 
were not effective to insulate the insurer 
from its liability in tort. What Professor 
Vance disputes evidently is the court’s deci- 
sion on the facts as to what was material to 
the risk and what was not. What I find 
difficult to “justify on any rationable basis” 
is this whole doctrine of tort liability as 
developed in the entire list of Oklahoma 


cases.” 


these 


seem 


As was stated previously, it would be 
theoretically possible to discuss these so- 
called prequestions in connection with the 
particular elements of a cause of action for 
negligence to which they most closely re- 
late. However, the cases and commentators 
have tended to treat them as preliminary 
questions to be answered before the full 
task begins. The following discussion will 


82 Work cited at footnote 31, at p. 227. 


333 Life Cases 1139, 
(2d) 866 (1940). 

** Work cited at footnote 31, at p. 227. 

% See 32 A. L. R. (2d) 513 for a listing and 
discussion of the Oklahoma cases. To this list 
I would add, in passing, the case of Common- 
wealth Life Insurance Company v. Hutson, 1 
Life Cases (2d) 848, 271 Pac. (2d) 722 (1954), 
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187 Okla. 22, 100 Pac. 


be organized, as far as possible, as a step- 
by-step analysis of the issue in terms of the 
elements of a cause of action in a case for 
negligence, to determine if this doctrine can 
be honestly called legitimate tort law or if 
it is another example of judicial 
insurophobia. 


merely 


THE DELICT 


“The elements necessary to a 
action based on negligence are: 


cause of 


“ 


a. A legal duty to conform to a stand- 
ard of conduct for the protection of others 
against unreasonable risks. 


“b. A failure to conform to the standard 
[required of a reasonably prudent man un- 
der the circumstances ]. 


“c. A reasonably close causal connection 
between the conduct and the resulting injury. 


“d. Actual loss or damage resulting to 
the interests of another.” ™ 


Duty 


Eliciting from this situation a legal duty 
to promptly pass on an insurance applica- 
tion is the task to which the courts have 
devoted most of their energy, to the rela- 
tive neglect of any logical development of 
the other matters connected with rounding 
out the cause of action. The reason will 
become apparent, I believe, after considera- 
tion of the following samples of reasoning 
underlying this doctrine: It has been most 
difficult for the courts to find some legally 
tenable grounding for their handiwork. The 
reason is, bluntly, that this duty is simply 
and completely sui generis of nature. The 
courts have been deprived of the familiar 
judicial device of reasoning by analogy 
because all available analogous situations 
would lead them not to the conclusion they 
desire. They have similarly been deprived 
of the security of the traditional syllogistic 
reasoning processes of the judiciary because 
they have been presented with two equally 
tenable and forceful major premises. It is 
possible to turn to the law of contract and 
hold the insurer not liable, or to the law 
of tort and make out at least a moderately 
acceptable theory sustaining liability. The 
which, though not precisely in point, does re- 
flect the attitude of the Oklahoma courts toward 
insurers. who operate through solicitors. Even 
the noncommittal A. L. R. (2d) note is con- 
vinced that the Oklahoma cases ‘‘have not been 
entirely consistent in their statements .. . of 
the doctrine.’’ 


36 Prosser on Torts (Hornbook Series, 
Sec. 30, p. 175. 
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reason for this dilemma is simple. In this 
situation, which, as mentioned, is at the 
very confluence of the law of tort and con- 
tract, the insurer has a dual legal identity. 
He is, of course, supposed to deport him- 
self the immortal reasonably prudent 
man. But, in addition, since the application 
is clearly but an offer,” he is an offeree on 
whom the law of contract bestows certain 
among them the privilege of 
ignoring tendered offers even though soli- 
cited.* 


as 


privileges, 


The effect of this dual identity on this 
situation was well stated by the Zayc case: ” 


the well established principle in the 
law of contracts that ordinarily a bare offer 
imposes no liability of any kind upon the 
person to whom it is made, unless and until 
it is accepted, necessarily excludes the oper- 
ation of the broad doctrine of negligence in 
situations where it might possibly other- 
wise apply but for this principle.” 


Briefly, it can be said that the courts are 
with a definite choice of legal 
avenues of decision. The courts denying 
this doctrine allow the law of contract to 
limit the application of the broad doctrine 
of negligence, by the Zayc 
case. The this conclusion, it is 
submitted, 
theory, since no matter how you slice it the 


presented 


as evidenced 
choice of 


conforms more to traditional legal 


relationship between the applicant and the 
through its 
contractual. 


company acting solicitor is 


basically Those courts who, 
however, see fit to give the law of negli- 
gence its full head in spite of the fact that 
the 
dealing in a splendid piece of judicial legis- 
lation. Granted, these courts are faced with 
a policy choice; but the choice should be 
made with the true 


position of the modern-day appellate court, 


parties are dealing contractually are 
more consideration of 


744 Corpus Juris Secundum, Sec. 232, p. 969. 
33 **We know of no principle of the Common 
Law which imposes upon an offeree any further 


an offer which he receives, 
even though he may have solicited the offer.’’ 
Patten v. Continental Casualty Company, cited 
at footnote 1. See also Swentusky v. Prudential 
Insurance Company of America, 116 Conn. 526, 
165 Atl. 686 (1933). 

% Cited at footnote 12. 
case, cited at footnote 38. 

Cited at footnote 13. Nearly all of the 
books refer to the name ‘‘Duffie’’ as being that 
of the plaintiff's decedent. The case as it ap- 
pears in 139 N. W. 1087 speaks only of one 
Duffy. Whether previous commentators have 
had access to material that I do not, or whether 
this is merely a snowballing copying error, I 
cannot say. 

The Duffy case was preceded by Carter v. 
Manhattan Life Insurance Company, cited at 


duty to act upon 


Also, the Swentusky 
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that position being of the law “concretizer” 
and not the law “originator.” 


The theories utilized by the courts can be 
roughly classified as two types. They are 
differentiated only by the degree to which 
the “legislative” flavor of this doctrine is 
submerged. First, there is the doctrine of 
the Duffy case and all of its derivatives, 
which seeks to hide the fact little, if any. 
Then, there are attempts by some courts to 
search more diligently within the old bottles 
of traditional tort theory to find room for 
this new heady wine, while somehow ignor- 
ing the imposing presence of the contract 
aspect. 


Duffy v. Bankers Life Association of Des 
Mowes,” if not the first,” is at the 
first fully articulate case espousing the doc- 
trine. following it have been little 
short of parrotry ” of the very language of 
this The facts were, in brief, that 
an insurance application accompanied by a 
premium payment was duly and truthfully com- 
pleted, and the requisite physical examina- 
tion was passed with the examining doctor 
actually recommending the risk. However, 
notwithstanding the fact that the company 
learned of the desirability of the risk inde- 
pendently of the application, it failed to act 
on it because the application remained upon 
the desk of the examining physician for an 
inordinate time due to the inaction of the 
insurer’s solicitor, whose duty it was to 
forward the application. As a consequence, 
the applicant not insured when he 
drowned. His wife, both as beneficiary of 
the would-be policy and as administratrix 
of the estate, brought the which 
sounded clearly in tort. It should be noted 


least 
Cases 


case. 


was 


action 


in passing that the solicitor expressly rep- 
resented to the applicant, in response to an 
inquiry, “that the notes would be returned 


if the application were rejected.” The court 


footnote 2, and Boyer v. State Farmer’s Mutual 
Hail Insurance Company, 86 Kan. 442, 121 Pac. 
329 (1912). The Carter case will not be directly 
dealt with here, since the reasoning therein is 
almost wholly inarticulate. Its use, as rationale, 
of the equitable maxim of ‘‘equity considers 
done, that which ought to be done’’ is repeated 
nowhere, the court having adroitly begged the 
question by not ever proving what it was that 
“‘ought to be done.’’ 

” As was stated in the Munger case, cited at 
footnote 45, below, these cases seem to have 
been written ‘‘with scissors and paste,’’ so that 
when you have argued with the Duffy case you 
have substantially argued with them all. Secur- 
ity Insurance Company v. Cameron, 85 Okla. 
171, 205 Pac. 151 (1922), which served as the 
precedent for all the subsequent Oklahoma de- 
cisions, uses the very language of the Duffy 
quotation. 
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precisely put the question in issue as to 
whether the defendant, “having solicited 
and received the application for insurance, 
it owed the:applicant the affirmative duty 
either of rejecting the application or of ac- 
cepting it within a reasonable time 3 
liable for its 
oft-pirated 


In holding the 
tort, the court 
words: 


“ 


company 
uttered these 


But it is said that a certificate or policy 
of insurance is simply a contract like any 
other, as between individuals, and that there 
is no such thing as negligence of a party 
in the matter of delay in entering into a 
contract. This view overlooks the fact that 
the defendant holds and is acting under a 
franchise from the state. The legislative pol- 
icy, in granting this, proceeds on the theory 
that chartering such association is in the 
interest of the public to the end that in- 
demnity on specific contingencies shall be 
provided those who are eligible and desire 
it, and for their protection the state regu- 
lates, inspects, and supervises their busi- 
ness. Having solicited applications for 
insurance, and having so obtained them and 
received payment of the fees or premiums 
exacted, they are bound either to furnish 
the indemnity the state has authorized them 
to furnish or decline so to do within such 
reasonable time as will enable them to act 
intelligently and advisedly thereon rc 
(Italics supplied.) 

It is to the “franchise” granted by the 
state that the court looks for justification in 
its choice to ignore the delimiting influence 
of the law of contract. 

Conceding that the broadest possible con- 
struction of the word “franchise” was in- 
tended,* and conceding, in addition, that it 
“seems clearly desirable to retain the long- 
estaulished doctrine that the grant of 
corporate privileges is a franchise which en- 
tails liability to public regulation,” it is 
still impolitic for the courts to take the 
legislature as impliedly meaning to impose 
this duty on insurance companies, in the 
absence of express statutory language, as a 
condition to the grant of corporate privi- 
leges. Instead of interpreting the legisla- 
ture’s policy, it appears that the court is 


reading its own prejudices into the law 
and signing the legislature’s name. In an 
exhaustive opinion in Munger v. Equitable 
Life Assurance Society,” Judge Otis states 
succinctly the structural weakness of the 
franchise theory: 

“Every corporation has a franchise from 
the state, but it never has been thought that 
that fact changes as to corporations the 
elementary rules of the law of contracts and 
requires that corporations shall accept or 
reject offers within a reasonable 
time The franchise but gives to a 
corporation the right to transact business 
as an individual might, and subject to the 
same rules which govern individuals.” 

But in a fairly recent federal case accept- 
ing the franchise theory,” it is said: 

“Implicit in the cases is a recognition 
that these transactions are fundamentally 
unlike ordinary commercial or business deal- 
ings where mere profit is the stake, so prone 
is the failure of insurance protection to re- 
sult in irretrievable disaster to the individual.” 


Indeed, there would seem to be some- 
thing of a moral duty to notify the appli- 
cant of his rejection or that more time will 
be needed, so as to dispel his reliance on 
the application, assuming it to be reason- 
able. Moreover, it is true that “many legal 
duties had their origin in moral 
obligations; long ago certain moral obliga- 
tions became legal duties by the alchemy of 
judges. But that was a necessity of eras 
more primitive than ours when legislation 
was rare and difficult.” ** It would seem to 
be most consonant with what as yet re- 
mains of our system of separation of gov- 
ernmental powers to leave to the legislatures 
the task of making an example of insurance 
companies. Modern legislatures are com- 
petent to decide for themselves whether 
they want to impose a peculiar affirmative 
duty upon insurers which is unknown to 
other enfranchised but equally pivotal insti- 
tutions, as, for instance, a bank. The “leave 
it to the legislature” attitude is strongly 
shared in the Prosser article,“* and is with- 
out question more in tune with modern 
realities. Future courts should decline, with 
Judge Otis,” from finding that “because 





43 Black’s Law Dictionary (1951), p. 786, de- 
fines franchise as *‘A special privilege conferred 
by government upon an individual or corpora- 
tion and which does not belong to the citizens 


of the country generally 

** Ballantine on Corporations (Student’s Ed., 
1946), p. 66. 

2 F. Supp. 914, 917 (1933). On the invalid- 
ity of stretching the meaning of ‘‘franchise,”’ 
see, also, the smooth decision in the Swentusky 
case, cited at footnote 38. 
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6 Coffey v. Polimeni, cited at footnote 18. 

7 Munger case, cited at footnote 45, at p. 917. 

48 Cited at footnote 9, at p. 59. See also the 
objections of Judge McGowan in Savage v. 
Prudential Life Insurance Company, cited at 
footnote 10. 

‘* Munger case, cited at footnote 45, at p. 918. 
No understanding of this problem is complete 
without a reading of the exhaustive, able opin- 
ion in the Munger case. 


IL J— July, 1955 
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° 
The present rule—that the insurer 
is not bound to accept an applica- 
tion or proposal for insurance but 
may reject it for any reason or ar- 
bitrarily—stands badly emasculated 
by the Duffy doctrine. 


there ought to be a law requiring an insur- 
ance company at its peril to act within a 
reasonable time on an application for insur- 
ance, therefore that is the law.” Certainly 
it is irrefutable that “public policy demands 
the retention of power to superintend and 
regulate the instrumentalities of big busi- 
ness,” ® which includes the operation of the 
sprawling insurance industry. But that power 
is part of the police powers of the state 
which reside in the legislatures and not the 
courts. Legislation imposing the duty of 
promptitude upon an insurer has been sus- 
tained by the United States Supreme Court,” 
and several suggestions have been made 
concerning the form of legislation of this 
type.” Therefore, the way seems clear for 
the courts to stop calling “assize” time in 
the Senate chambers. 

One of the offshoots of the Duffy doctrine 
which illustrates clearly how far it can 
reach when unchained is the suggestion 
tendered by Professor Patterson in the 
Harvard Law Review™ some time ago. It is 
there asked, “What objection is there to 
regarding the insurance corporation as a 
public service company under a legal duty 
to insure upon reasonable terms all prop- 
erly qualified applicants—just as a railroad 
company is under a similar duty to furnish 
transportation.” Prosser states in rebuttal 
that an “insurance company is not a public 
utility, and the suggestion that it is re- 
quired to accept all suitable applications 
never has been adopted.” ™ The present rule 
is said to be “that the insurer is not bound 
to accept an application or proposal for 
insurance but may reject it for any reason 
or arbitrarily.” © 


This rule stands badly emasculated by 
the Duffy doctrine. How long will it be 
until some court reasons to the effect that 
since insurers are, by state regulation and 
licensing, virtually guaranteed a monopoly 
within the insurance field they are therefore 
bound to accept qualifying risks? 


This reasoning goes on to say that sucha 
rule is not an interference with the freedom to 
contract, since the insurance company didn’t 
have to go into business at all. This result 
doesn’t require too much of an expansion 
of the concept of “franchise” over the mean- 
ing thereto attached by the Duffy case. From 
the “common carrier” we have derived the 
“common insurer”’—and from there, where? 


Another tack taken upon the Duffy doc- 
trine is best stated in the judicial language 
of American Life Insurance Company v. 
Hutcheson, wherein, after using almost 
the identical language of the Duffy case, as 
quoted above, the court felt that “the in- 
surer may be held liable in tort . . . because 
the business of life insurance is affected 
with the public interest.” 

While Professor Prosser was willing to 
concede that “the public interest is beyond 
dispute,” a different thought was expressed 
in Thornton v. National Council.” In that 
case it was felt that “No reason is apparent 
why an insurance contract should be re- 
garded as of any more interest to the public 
than a contract of employment. It is of as 
much importance to the public that a per- 
son and his dependents have support during 
his lifetime . . . as that his beneficiaries have 
a competency insurance) after 
his death.” 


(through 


Yet, the insurance business has been, for 
some time, considered sufficiently fraught 
with the public interest to justify detailed 
regulation. It would appear that the court’s 
recognition of the presence of the public 
interest as being a factor in its decision is 
a tacit confession that what is undertaken 
is regulation by judicial fiat. The criterion 
for testing the validity of regulatory legis- 








* Work cited at footnote 44. 

5t National Union Fire Insurance Company v. 
Wanberg, 260 U. S. 71, 43 S. Ct. 32 (1922), in 
which Chief Justice Taft sustained the North 
Dakota statute requiring hail insurers to pass on 
applications in 24 hours. It was felt that this 
type of ‘‘legislation approaches closely the limit 
of legislative power, but not that it transcends 
it."". See also Mann v. Policyholder’s National 
Life Insurance Company, cited at footnote 14, 
wherein the court-imposed duty to act promptly 
was sustained constitutionally against the con- 
tention that it deprived the insurers of the 
liberty to contract. As to police power regu- 


Insurance by Inaction 


lation of the insurance industry, see German 
Alliance v. Lewis, 233 U. S. 389, 34 S. Ct. 612. 
52 Work cited at footnote 9, at p. 59. 
53 33 Harvard Law Review 216 (1919). 
‘** Work cited at footnote 9, at p. 51. 
5 Mutual Life Insurance Company v. Young, 


23 Wall. 85. Cauman v. American Credit In- 
demnity Company, 229 Mass. 278, 118 N. E. 259. 

% 3 Life Cases 133, 109 F. (2d) 424, 427 (CCA-6, 
1940). 

537110 W. Va. 412, 158 S. E. 507, 508 (1931). 
This court, though unwilling to find a tort, did 
not mean to imply that the action could not be 
maintained on the ‘‘implied contract.’’ 
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lation is here invoked by a court as a rea- 
son for its decree. 


It should be said that it was for a law 
review contributor to bring forth almost 
the only honest comment on the basis for 
holding the insurer to this duty. Funk, 
in his article advocating this doctrine, would 
call it purely and simply a duty sui generts. 
“Whether this duty be called one of tort 
or of quasi-contract is immaterial. ... It 
is a duty peculiar to the insurance.” * And 
elsewhere it was felt that there “is i 
a great need for the courts to recognize 
the position of guardianship occupied by 
the insurer in society and to endow the 
insurer with a responsibility for efficient 
action far greater than is required of the 
corner grocer.”™ But the courts are not 
justified in doing so when the effect is to 
deprive a legitimate business enterprise of 
the protection of the law of contract al- 
lowed to everyone else. It is this author’s 
thought that the court’s feelings of social 
justice “furnish no sufficient legal basis for 
the imposition upon insurance companies, 
by a court mindful of the limitations upon 
its proper functions, of duties or liabilities 
having no sanction in the established principles 
of law or in the statutes governing the 
business.” ” 


These comments are, I believe, the heart 
of the Duffy doctrine to date. On the other 
hand, the position of those courts repudiat- 
ing the doctrine is accurately reflected in 
the contentions of this author. There are, 
as mentioned, other theories which partake 
more of familiar legal categories which 
should be referred to, but indeed the cases 
in which they are announced are not un- 
related to the policy of the Duffy case. 


In the case of Travelers Insurance Com- 
pany v. Taliaferro," a theory was announced 
in partial substantiation of the holding 
therein which harks back strongly to those 
cases attempting to hold the insurer on the 
contract itself. To say that the theory was 
announced in that case is not to say that 
it originated therein, since it has been im- 
perfectly expressed in the entire line of 


e 
If and when it is desired to impose 
upon insurers additional burdens or 
requirements, the same should come 
through the legislative department 
of the government and not by virtue 
of judge-made law.—Schliep v. Com- 
mercial Casualty Insurance Company. 
2 


Oklahoma cases. After speaking about the 
necessity of an attendant premium pay- 
ment, the court spoke as follows: 

“An offer to enter into any character of 
contract, accompanied with consideration, 
places some obligation upon the offeree. 
He [the insurer] is obliged to return the 
consideration or accept the offer. If he 
refuses to act and retains the consideration, 
he is unjustly enriched at the expense of 
the offeror. There exists an implied 
contractual obligation to return the con- 
sideration if the offer is rejected. . We 
think it may well be held that there was an 
implied contract on the part of the in- 
surance company to act on the applications 
within a reasonable time . . . the considera- 
tion for said contract was the making of the 
application at the solicitation of the agent, 
the submission by the applicant at the re- 
quest of the agent to an examination by 
the examining physician for said company, 
and the payment of the premium ‘ 
(Italics supplied.) 

There is, then, under this theory an im- 
plied contract at the basis of this action and 
it is the negligent performance of—or fail- 
ure to perform—this preliminary contract 
which is the gravamen of the tort.” 

There are several formidable objections 
to this type of reasoning. Primarily objec- 
tionable is the court’s lack of clarity as to 
whether it means a contract implied in fact 
er in law. 

If the court means an implied-in-fact 
promise, which, by definition, is an agree- 
ment founded upon the manifested inten- 
tion of the parties, differing from an express 





3 Work cited at footnote & at p. 224. 
use of the term ‘‘quasi-contractual’’ is mis- 
leading. It does not mean, evidently, quasi- 
contract in the sense of the action in assumpsit 
for unjust enrichment. What is meant is that 
the court should employ its judicial privilege 
of implying, in a particular fact situation, 
whatever is necessary for it to appear ‘‘as if’’ 
there were a contract. See Kukuska v. Home 
Mutual Hail-Tornado Insurance Company, cited 
at footnote 14. 

5° 40 Yale Law Journal 121. 


The 


450 


6° Zaye case, cited at footnote 12. As stated 
in the Swentusky case, ‘‘Unless the application 
and reasonable development of accepted princi- 
ples of law justify that recovery, the remedy, 
if any, rests with the Legislature and not with 
the courts.’’ 

61 Cited at footnote 22, as reaffirmed in Great 
Northern Life Insurance Company v. Scott, 
181 Okla. 179, 72 Pac. (2d) 790 (1937). See 
footnote 35. 

62 The court holds in effect that the contract 
breach can be waived and the action brought 
in tort for negligence. 
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contract only in manner of proof, I think parties. This is merely personal opinion, 
the following is a sufficient answer from and is not reflected in the law. 

one of the most effective advocates for the If, however, the court means that the 
doctrine imposing liability in tort: Mr. contract is the promise implied in law, to 
Funk states that “a feeling of sympathy repay an unjustly retained benefit, as in an 
on the part of the courts for the plaintiff action for restitution, the court’s theory is 
whose property had been destroyed is per- no more tenable, Indeed, tendering the 
haps responsible for the implication of an advance premium payment is a conferral 
agreement which neither the agent nor of an unearned benefit, when there has been 
applicant was in the least conscious of a rejection or a cancellation of the policy, 
making.” In the ordinary case the ex- upon the insurer which ought to be paid 
istence of an actual agreement to act promptly back unless the insurance is some sort of 
is simply contrary to fact.“ Moreover, itis blanket coverage which might still go into 
necessary for the existence of such a col- effect even after the destruction of part of 
lateral contract that the consent of the the property for which insurance is sought 
parties be manifest. It is to be remembered  pefore the effective date of the policy. The 
that normally the solicitor is without au- primary “difficulty with this argument is 
thority to enter upon a binding contract of that the company has not ‘retained’ the 
any kind on behalf of his employer. So, un- money; it has merely failed to return it. 
less the courts can find something in the The applicant might have it back at any 
application itself that would appear to a_ time upon demand.”® Hence, there is no 
reasonable man to be an expression of ynjust retention of a benefit. 

intention to contract in this manner, the : 
court is forcing a contract upon the par- 
ties. The Oklahoma cases do not discuss 
how this assent is expressed, if an implied- 
in-fact contract is meant. Without meaning 
to further defend this doctrine, it would 
be not altogether untenable to state that 
those common application clauses which 


Let us assume a preposterous fact situa- 
tion and say that the insurer not only fails 
to insure or at least pass on the application 
but, in addition, tortiously converts the 
payment by refusing to pay it back. Is there 
an implied contract which can be waived 
and an action brought on the tort?” There 
A : : ; undoubtedly is an implied contract to pay 
stipulate the time at which the insurance the money back, but to what tort can the 


coverage is to become effective are an applicant turn by his waiver? nly the 
implied promise to promptly do whatever tort of conversion. This court, by saying 
is necessary to vitalize the coverage as soon that the applicant can waive the implied 
as possible. These clauses generally stipu- contract and sue on the tort of negligence 
late a particular contingency which must for unreasonable delay in passing on the 
occur before the policy is in effect, such application is allowing recovery on a tort 
as delivery of the policy to the insured.“ which it assumes and fails wholly to prove. 
The stipulation of that contingency would It is not so that whenever one person has 
the money of another the owner can waive 
the implied contract and sue on whatever 
pleases. The imposition of the 


be an implied promise by the insurer that 
it would do everything necessary to bring 
about the happening of that contingency tort he 
as soon as possible or notify the applicant implied-in-law promise to repay the pre- 
that the contingency was not to occur. mium does not go to prove the legal exist- 
This theory gains in tenability when it is ence of a duty to pass on the application 
considered. that the occurrence of the con- much less to accept it. That duty must exist 
tingency is solely in the hands of the independently in established principles of 
insurer. This means, of course, covering the common law or legislation. 

a great distance to find an agreement which The duty is nowhere in the common law 
neither party probably ever dreamed of and the “legislation” involved is judicial. 
entering upon. This entire doctrine is In fact, it would appear that the Oklahoma 
characterized most by ingenuity and least cases and others following have another 
by a desire to conform to the intent of the reason for implying a contract in these 


8% Work cited at footnote 8, at p. 209. Wegner, 7 Fire and Casualty Cases 1003, 207 
*% Work cited at footnote 9, at p. 49. Okla. 526, 251 Pac. (2d) 795 (1952), for a fas- 
®% Cases involving application provisions: cinating display of judicial ingenuity used to 
New York Life Insurance Company v. Lawrence, nullify the effectiveness of an application ex- 
4 Life Cases 331, 56 Ariz. 28, 104 Pac. (2d) 165; culpatory clause. 
Harding v. Metropolitan Life Insurance Com- * Work cited at footnote 9, at p. 47. 
pany, 1 Life Cases 907, 188 So. 177. See also * Restatement of Restitution (American Law 
Security National Fire Insurance Company v. Institute), Sec. 128. 
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cases. It is necessary for them to find that 
the cause of action sounds in contract and 
is tort only in form in order to allow it to 
survive the death of life insurance appli- 
cants.” Moreover, it should be pointed 
out that these cases also rely heavily upon 
the Duffy rationale, dealt with later. 

The next species of theory does not really 
deserve the name because it merely was a 
half-digested afterthought by which one 
of the first cases imposed the duty on the 
insurer without proving its existence. It 
was said that “There was sufficient danger 
to the plaintiff to be apprehended from 
delay in closing the transaction that a rea- 
sonably prudent business man, guided by 
the considerations which ordinarily regu- 
late conduct, would have acted with dili- 


9? 69 


gence. 

Of course, the apprehension of danger to 
another does not of itself impose upon any- 
one the duty to act, unless there be a 
recognized legal duty to so act. As clearly 
put by the Zayc case, “The mere fact that a 
reasonably prudent business man would 
have acted with diligence is clearly not a 
satisfactory basis for imposing liability upon 
an insurer for delay in issuing a policy of 
insurance after the making of an applica- 
tion.” ” 

But Professor Prosser, in his work on 
torts, has made several relevant generali- 
zations with respect to the element of duty 
in negligence. With respect to the general 
necessity of a duty, he states: 

“Perhaps no better general statement can 
be made, than that the courts will find a 
duty where, in general, reasonable men 
would recognize it, and agree that it exists.” ™ 

Here, however, we are dealing with an 
affirmative duty to overtly act in another’s 
behalf. As to affirmative duties, Prosser 
says: “In general, such a duty is imposed 
where the relation is of some potential eco- 
nomic advantage to the defendant, and the ex- 
pected benefit justifies the requirement of 
special obligations or 


These general conclusions score fairly 
near to the Boyer case rationale quoted 
above in part. The insurer in this situation 
definitely enjoys an advantage of potential 
economic significance in that it has had the 
“power of acceptance” ™ bestowed upon it 
by a hopeful applicant whose offer has been 
outwardly solicited. Moreover, as stated in 
Mann v. Policyholder’s National Life In- 
surance Company," it has been the tradi- 
tional province of the common law courts 
to formulate from case to case the stand- 
ards to which a reasonable man conforms. 
It would seem proper, then, for the courts 
to impose this particular affirmative duty 
on the insurer. However, it has not been 
the place of the courts, at least in modern 
times, to single out a particular commercial 
institution and regulate it in the name of 
the common law in ways worthy only of 
the legislature. Nor has it been the func- 
tion of the court, on its own motion, to 
refuse a particular business enterprise the 
benefits and protections of an indisputable 
rule of contract law.” 

One other interesting theory has been 
advanced in the concurring opinion of Judge 
Budge, in Wallace v. Hartford Fire Insur- 
ance Company.” The basis of this theory is to 
equate this situation with those cases which 
hold an insurance broker liable for his neg- 
ligence in failing to obtain a policy of insur- 
ance in accordance with his undertaking 
to do so. In other words, it is an effort to 
bring into play the old doctrine of affirma- 
tive undertaking based on Thorne v. Deas.” 
The rule has been stated by Prosser, as 
follows: 
if the defendant enters upon an 
affirmative course of conduct affecting the 
interests of another, he is regarded as as- 
suming a duty to act, and will thereafter 


be liable for negligent acts or omissions.” ™ 


In the broker cases ™ the facts are that an 
insurance broker gratuitously undertakes to 
procure for his client a contract of insur- 
ance to cover a specified risk. He then 





® The survival question is dealt with at p. 
457, below. 

*® Boyer v. State Farmer’s Mutual Hail Insur- 
ance Company, cited at footnote 11, at p. 329. 

7 Cited at footnote 12. 

71 Work cited at footnote 36, at p. 181. 

7 Work cited at footnote 36, at p 192. 

3 Corbin, work cited at footnote 12, at Sec. 
il, p. 21. 

74 Cited at footnote 51. 

It is only too clear that if this rule is al- 
lowed to father other exceptions to the rule 
that an offer, without more, obligates the offeree 
not at all, somewhat irreparable harm will have 
been done to the underlying theory of contract 
law. 
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7631 Ida. 481, 174 Pac. 1009 (1918), as com- 
mented upon in 3 Minnesota Law Review 55. 
See also Mitchell v. American Mutual Associa- 
tion, 226 Mo. App. 696, 46 S. W. (2d) 231 (1932), 
where the complaint was insufficient to make 
out an ‘‘implied undertaking’’ on which to base 
the tort action. 

774 Johns. R. 84 (1809). 

7%’ Work cited at footnote 36, at p. 190. 

7 Siegel v. Spear & Company, 234 N. Y. 479, 
138 N. E. 414; Meiselman v. Wicker, 5 Fire and 
Casualty Cases 220, 224 N. C. 417, 30 S. E. (2d) 
317; Elam v. Smith-deal Realty & Insurance 
Company, 182 N. C. 559, 109 S. E. 632. 
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either negligently fails to get the contract 
at all or procures one which does not fully 
cover the entire specified risk. The law is 
clear that where an “insurance agent or 
broker undertakes to procure a policy of 
insurance for another affording protection 
against a designated risk, he must exercise rea- 
sonable care to perform such duty ; 
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The parallel in the solicitor cases is that 
though the undertaking is not to procure 
a contract of insurance, it is, in these cir- 
cumstances, one to pass expeditiously on 
the applicant’s insurability and to insure or 
advise him of his rejection in a reasonably 
prompt manner. The agent, by his solicita- 
tion, undertakes to do this on his own part, 
and the company not only is responsible 
for the agent’s undertaking within the scope 
of his employment, but independently under- 
takes to do its own part in the process. The 
“in filling out an application acts on 
behalf of the company. A fortiori he does 
so in undertaking to forward it to head- 
quarters.” ™ Since it is clear that a prompt 


agent, 


rejection or acceptance is “common court- 
consideration for the 
applicant, to say nothing of orderly busi- 
who is to say that an 
insurance solicitor charged with eliciting 
new business for his employer, and bur- 
dened with the task of selling his company’s 
virtues to the applicant in the face of ever- 
growing competition, is without. authority 
to at least represent to prospective cus- 
tomers that his company will conduct it- 


esy and a decent 


82 


ness pract ice,” 


self like a courteous, orderly business house. 
To deny the solicitor the power to so under- 
take on behalf of his employer is to deny 
him a competitive product to sell. When he 
accepts an application for processing on 
behalf of his company he is entering upon 
an affirmative course of conduct which he 
and his company voluntarily undertake to 
discharge promptly. 


Assuming that the other elements of a 
cause of action are present, it will not be 
surprising to find more courts speaking in 
terms of this theory after they have once 


of contract for indeed, as stated by Prosser, 
“this argument is entitled to respect.” Yet, 
the same author thinks that the broker 
cases are distinguishable in that the broker, 
upon entering on this undertaking, be- 
comes an agent of the applicant, whereas 
the solicitor remains the agent of the in- 
surer.” But this distinction is without im- 
portance. In the broker cases the action 
is not brought on the duty of reasonable 
care owing to a principal by an agent, but 
is commenced on the completely separate 
duty arising out of the undertaking. It is 
that separate duty on which the action could 
be maintained against the insurer and its 
solicitor. 

It may be that this theory has certain 
measures of tenability, but it does not ex- 
plain why an insurance company should 
alone be deprived of the privilege of the 
ordinary offeree not to accept, nor does 
this theory by which the duty to act promptly 
might be rationalized furnish the other 
requisites of a cause of action for negli- 
gence. It does not give the reason for 
overturning the principle that “the legal 


relations between an applicant for insur- 


( 
ance and the insurer . . . are fundamentally 


the same as those between parties negotiat- 
ing any other type of contract, and are to 
be tested and governed by the principles 
applicable to contracts in general.” ™ 


Breach of Duty 


Assuming arguendo the existence of a 
duty, no useful purpose can be served by 
listing the various ways that the insurance 
agents, physicians and other employees 
have been dilatory in their work. The 
types of delay-causing conduct are as 
numerous as the cases in the field 


Causal Connection Between Breach 
and Damage to Legally 
Protected Interest of Applicant 


A discussion of the rules of proximate 


decided to ignore the dictates of the law causation would be superfluous unless it is 


” Blam case, cited at footnote 79. 

8197 Harvard Law Review 92. For a general 
discussion of the extent of a soliciting agent’s 
authority, see 44 Corpus Juris Secundum 824, 
wherein it is stated that, generally, ‘‘he has 
authority to only solicit insurance and perform 
such acts as are incident to that power.’’ And 
in Royal Indemnity Company v. Hook, 157 S. E. 
414, 155 Va. 956, it is said that ‘‘before execu- 
tion of a policy the powers and authority of a 
soliciting agent are co-extensive with the busi- 
ness entrusted to his care.”’ 

‘: Work cited at footnote 9, at p. 41. 

83 Work cited at footnote 9, at p. 56. 
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st Zayc case, cited at footnote 12. 

8} See 32 A. L. R. (2d) 523, where a fairly 
thorough compilation of typical fact situations 
has been made. It is said there that the most 
common factual case is where, at the time of 
the loss, ‘‘the insurer has neither accepted 
nor rejected the application.’’ The delay may 
be occasioned by three principal types of mis- 
management: that of the soliciting agent in 
forwarding the application, that of the ‘‘closing 
office’’ in passing on the application, or that of 
either the office or the solicitor in delivering 
the policy to the applicant, so as to put it in 
force. 
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established that the person claiming com- 
pensation has been actually damaged in a 
manner which the law considers substantial 


enough to require protection. Therefore, 
unless the applicant for insurance has been 
injured in a legally cognizable manner, his 
disquietude is not compensable. 


there is involved in these 
the applicant’s interest in freedom 
from injury to his person or property due 
to the intentional or negligent conduct of 
another, because of the danger of the un- 
insured-against occurrence of such damage 
to the neglected applicant. It would be 
manifestly absurd to say that the insurer’s 
mismanagement been the proximate 
cause of such corporeal injury. Suffice it 
to say that the reason for the house of the 
applicant burning down is not the solicitor’s 
disregard of the application. 


Of course, 
cases 


has 


The applicant complains that he was not 
insured at the time of the calamity; thus, 
his apparent interest in being insured at 
all times has been damaged, and he must be 
ready to make it objectively clear that if he 
had been notified of the applied-to insurer’s 
inaction, he would positively have sought 
insurance elsewhere. He must guarantee 
that he would have procured coverage else- 
where. Any applicant who would make 
this positive assurance is ignoring the mul- 
titude of unforeseeable things which might 
occur to make him change his mind.” Also, 
unfortunately, the results of a séance held 
to determine the subjective insurance in- 
tentions of a deceased applicant would not 
be admissible in evidence in an action com- 
plaining that he died uninsured. 

If, instead, the interest protected is the 
applicant’s interest in his ability to procure 
insurance, then the insurer’s conduct is 
even more clearly not the proximate cause 
of his injury. The only force which de- 
stroys the insurability of the coveted res 
is the calamity itself, that is, the death, 
fire, theft or accident. It is only after that 
event that it impossible to get 
insurance on the destroyed res. Up until 
then the applicant was perfectly free to 
seek insurance anywhere he chose,” and, 
of course, could have revoked his applica- 
tions at any time prior to acceptance. 
Moreover, after the expiration of a reason- 


becomes 


56 However, in Winn v. Hancock Mutual Life, 
216 Iowa 1249, 250 N. W. 459 (1933), it was 
held that the plaintiff had to actually prove 
the substance of the insurance contract of which 
his intestate was deprived. 

81 See Wallace v. Metropolitan Life Insurance 
Company, 212 Wis. 346, 248 N. W. 435 (1933), 
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able time, not only is he 
reasonableness of his 


straining the 
reliance upon his 
application, but, indeed, he should consider 
his offer as expired, just as the law con- 
siders ordinary offers which have remained 
open for a reasonable time.* He should 
then look elsewhere if he wants to protect 
his insurability. 


In fact, it appears that the interest being 
given protection what may be 
called the having an unob- 
structed opportunity to obtain insurance.” 
3y “unobstructed” I mean unhampered by 
solicited reliances upon mishandled insur- 
ance applications. If this is the interest, 
and there is a duty to look out for it upon 
the insurer, then the insurer’s delay prob- 


here is 
“interest in 


ably does proximately injure it. But I 
submit that a more tenuous interest can 
scarcely be contemplated as one behind 


which the entire weight of the law lurks. 
If the foregoing is, in effect, what the 
courts are protecting, it would seem true 
that “If thereby a tort has been committed 
by the company against the applicant, that 
tort came into being at the moment when 
the company’s delay became unreasonable.” ” 
The tort ripens when the company’s delay 
becomes deceptive, and that is upon the 
expiration of a reasonable time. The occur- 
rence of the feared calamity only enhances 
the damages. But at the time that 
the tort is the applicant 
ought to consider the offer-application as 
expired and should, by rights, look else- 
then, should the 
applicant be required to consider the nego- 
tiations at an end, or 


same 


technical born, 


where. The question is, 


is he to be deemed 
reasonable when he continues to rely on 
an unanswered not 
justified in relying upon any other kinds 
they impose, without 
more, no duty or obligation whatsoever on 


application? He is 


of offers because 


the offeree under the ordinary rule. Why 
should that rule be inapplicable here? 
The only thing that this interest even 


vaguely resembles in familiar realms of tort 
law is what Professor Harper calls the 
interest in freedom from “interference with 
relations, that is 
contracts which the plaintiff has a reason- 
able expectation of making ... the interest 


prospective contractual 


for a case which denied recovery because the 
applicant was free to insure elsewhere. 

88 Corbin, work cited at footnote 12, at p. 109, 
states: ‘‘If the offeror has not communicated a 
specific time limit . the power of acceptance 

. . continues for a reasonable time.”’ 

8° Munger case, cited at footnote 45, at p. 920. 
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is the interest in reasonable or probable 


expectations of economic advantage.” * 
In speaking of this interest, Prosser says: 


“For the part the ‘expectancies’ 
thus protected have been those of future 
contractual relations, such as the prospect 
of obtaining employment . or employees 

or the opportunity of obtaining cus- 
tomers . . . or purchasing property. 
It has remained a matter at least of intent 
to interfere. Cases are extremely rare in 
which even the claim has been advanced 
that the defendant through his negligence 
prevented the plaintiff from obtaining a 
prospective advantage... .”™ 


most 


He then goes on to list as one of these 
rare instances the very question we are 
here treating. This is an example, there- 
fore, of the court’s providing protection 
from merely negligent interference by an 
insurer with an applicant’s prospective con- 
tractual relations with other insurers. It is 
not surprising that there has been not one 
case which intelligently discussed the doc- 
trine from the standpoint of what interest 
is being protected and then bravely an- 
nounced that such protection was exactly 
what the court was endeavoring to provide. 


The question remains whether this type 
interest should be given legal 
Will it, when carried out fully, 
The courts which 
have somewhat 

protection by 


of tenuous 
protection. 
flood the court dockets? 
impose liability in tort 
unwittingly afforded this 
making a policy choice between legal alter- 
natives without fully understanding the 
ramifications of the choice they made 


Freedom of Plaintiff 
from Contributory Negligence 


The applicant, of 
guilty of contributory negligence under the 
circumstances. He must not be chargeable 
with “conduct contributing as a legal cause 
to his damages, falls below the 
standard to which he is required to conform 


course, must not be 


which 


for his own protection.” * 


® Harper on Torts (1933), Sec. 231, p. 479. 
See also Bekken v. Equitable Life Assurance 
Society, 3 Life Cases 1049, 70 N. D. 122, 293 
N. W. 200, 217 (1940). 

" Work cited at footnote 36, at pp. 1015-1017. 

% Work cited at footnote 36, at p. 393. 

% Chittum v. Commonwealth Life Insurance 
Company, 117 S. E. 782, 115 W. Va. 760 (1934), 
where the deficiency in the application was 
caused not by the applicant, but by the solicit- 
ing agent. Also, Page v. National Auto Insur- 
ance Company, 109 Neb. 127, 190 N. W. 213 
(1922). 


Insurance by Inaction 


The applicant’s contributory negligence 
can be of two general types: - conduct con- 
tributing to the delay itself, or a reliance 
upon the application which is not justifiable 
under all the circumstances. 


It must appear that the delay was in 
no way attributable to the applicant, as 
evidenced by the aforementioned Warren 
Also, the applicant must furnish the 
company with all the information necessary 
for it to perform its alleged duty of passing 
upon the application.” The solution is 
clear when there has been an intentional 
omission from the application of material 
facts, or, as in the Warren case, an inten- 
tional misrepresentation of material facts. 
The solution is not so clear when such 
mistakes in the application are only due to 
negligence. When the negligence is that 
of the applicant himself it will generally 
preclude recovery,” since it is not reason- 
expect diligence from the insurer 
when he is not furnished with the informa- 
tion necessary to compare the applicant 
with the company’s risk standards. When, 
instead, the error or omission is on the part 
of the solicitor, it will be normally charged 
to the company, since the preparation of 


case. 


able to 


the application is a matter within the 
solicitor’s employment.” There has been 
a number of cases where errors by the 


company’s examining physician have been 
involved. It is said that the “weight of 
authority is that the medical examiner is 
the agent of the insurer in making the 
examination, taking down answers and re- 
porting them to the company; that his 
knowledge thus acquired, his interpretation 
given, his errors in re- 


of the answers 


cording them are the knowledge, interpre- 
96 


tation and errors of the company itself.” 


There have been some cases, however, 
where the court declined to impute the 
physician’s errors to the insurer. The 


court in Evans v. International Life Insurance 
Company felt that it “was the duty of both 
the plaintiff and the medical examiner to 
give the insurance company correct infor- 


mation.” ” 


“ Thetford v. Hartford Fire Insurance Com- 
pany, 5 Fire and Casualty Cases 173, 27 Tenn. 
App. 600, 183 S. W. (2d) 314 (1953). 

% Union Mutual Life Insurance 
Wilkinson, 13 Wall. 222, to the effect that in 
filling out the application the agent acts for 
the insurer. See also Tobacco Redrying Cor- 
poration v. United States Fidelity & Guaranty 
Company, 185 S. C. 162, 193 S. E. 426 (1937). 

*% Mann case, cited at footnote 50. 


Company v. 





% 252 Pac. 266, 267, 122 Kan. 264. See also 
Strand v. Bankers Life, 213 N. W. 349. 
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It would not seem unfair to place the 
burden of accuracy in the application upon 
the applicant, since the application is but an 
offer to the insurance company made in an 
attempt to persuade the insurer to insure a 
specifically designated risk. It all comes 
down to a question of who is actually or 
imputedly at fault for the deficiencies in 
the application and therefore for the delay 
in closing the deal which will follow. 


After the application is submitted in cor- 
rect form, can it be said in the abstract 
that the applicant is justified in relying 
on it at all, let alone after a reasonable 
time has expired with no word from the 
insurer? It would, of course, be an intoler- 
able burden on the applicant to say he is 
not entitled to rely on his application at all. 
He should not be required, if he wants to 
be positive of being insured, to apply to 
many different insurers simultaneously, 
hoping that when one notifies him of ac- 
ceptance he can successfully countermand 
his other applications in time. He might 
well find himself the owner of much costly 
and unneeded insurance unless he has the 
right to disaffirm the policy even after ac- 
ceptance of his application, which is his 
privilege in some states. During the rea- 
sonable time he is entitled to rely on the 
application, he cannot hold the insurer 
since the insurer will not be liable for any 
losses occurring within the reasonable time 
it is said to have to pass on the application.™ 


After the expiration of a reasonable time 
the applicant, of course, has the following 
two avenues: 


(1) He may treat the application as re- 
jected or as having expired. It is said, 
* undue delay in accepting a proposal 
may be and ought to be treated as a rejec- 


tion of it, and the proposer may refuse to be 
bound by a tardy acceptance. A proposal 
not answered remains a proposal for a 
reasonable time, and is then regarded as 
withdrawn.” ” 


This seems to be clearly the rule with 
respect to other contractual negotiations.” 
However, the position of the courts uphold- 
ing this rule is that the “purpose and nature 
of life insurance contracts . . . and the 
manner in which such contracts are nego- 
tiated, impress such contracts even 
during the negotiations, with characteristics 
unlike those incident to contracts and ne- 
gotiations for contracts in ordinary com- 
mercial transactions.” ™ 


The applicant is, under these circum- 
stances, only justified in placidly relying on 
his application even after a point beyond 
which he would not be protected if he were 
relying on any other type of offer. Why? 


(2) He may continue to rely on his ap- 
plication, knowing full well that he may not 
yet be insured. He is not entitled to con- 
sider silence or delay as an actual accept- 
ance of his offer under the generally 
recognized rule, and hence must be charged 
with knowledge that he has no contract 
to rely on. Yet, under this doctrine, the 
applicant may continue to rely on the 
probability that his application will be 
examined promptly and notice given him 
if he is rejected. In short, he must not 
rely on being insured, but is entitled to 
believe that he is not the victim of mis- 
management even when the unexplained 
delay becomes extended. 


Of course, the question of contributory 
negligence, like that of unreasonableness 
of the delay, will be for the jury,’” which 
will promptly disregard its instructions and 





8% What is a reasonable time will normally 
be a jury question. Dyer v. Missouri State Life 
Insurance Company, cited at footnote 19; 
Columbian National Life Insurance Company v. 
Lemmons, 96 Okla. 228, 22 Pac. 255 (1923). 
In Burks v. Colonial Life and Accident, cited 
at footnote 29, the court did not pass on this 
doctrine since it felt a delay from November 21 
to December 3 was not unreasonable as a matter 
of law. Also, a concurring opinion in the 
Patten case, cited at footnote 1, felt that the 
delay occasioned by the Labor Day holiday 
was not unreasonable. The Tobacco Redrying 
case, cited at footnote 95, would distinguish 
between life insurance and employers liability 
insurance as to the delay which is normal, 
feeling that not as much delay is customary 
with respect to employers liability as with 
applications for life insurance. 

*” Zayc case, cited at footnote 12. 

10 A reasonable time is what the offeror ex- 
pressly or impliedly intends under the circum- 
stances, and it would not be proper to regard 
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an offer, outstanding for more than a reason- 
able time, as an absolute legal nullity since 
the delay may be waived by the offeror. Here, 
however, we speak of what a reasonable person 
should infer from delay in negotiations for 
insurance, in view of the extremely grave risk 
of uncompensated loss which is_ threatened. 
What should the ordinary person who looks out 
for himself do? He should look elsewhere for 
insurance. 

1 Bekken v. Equitable Life Assurance Society, 
cited at footnote 90. 

12 Duffy case, cited at footnote 13. The 
failure of the applicant to affirmatively inquire 
into the delay has been urged as contributory 
negligence. The Duffy decision held it to be a 
jury question. In Schliep v. Commercial Casu- 
alty Insurance Company, 191 Minn. 479, 254 
N. W. 618 (1934), the court held that reliance 
in the face of a delay from December 18, 1931, 
to October 7, 1932 (nine and one-half months) 
was unreasonable as a matter of law. 
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apply the maxim “when in doubt the 


insurer pays.” 


Survival 


A final question remains in the case of 
life insurance applications when the appli- 
cant is killed and consequently unable to 
bring the action against the dilatory in- 
surer; that is, who is the real party in 
interest? Is it the estate of the applicant, 
or the prospective beneficiary of the policy? 
If it is the estate, how can this action 
sounding in tort survive, in the absence of 
a statute, the death of the applicant? If it 
is the beneficiary, how can he recover for 
a tort committed against the interests of 
another? 


It appears to be the general rule that 
the action accrues to the estate of the 
decedent. As stated in the Duffy case: 


there was no contract, and the 
negligence, if any, was that of failing to 
discharge a duty owing the deceased 

as the injury, if any, was to him, his repre- 
sentative alone can maintain the action for 
resulting damages.” 


When there is a statute, the result is 
clear, though there is so much diversity 
that no good purpose is served by dis- 
cussing statutes here, as was concluded by 
the Munger case.* When there is no statute, 
the court may just ignore the question 
either purposely or because it was not 
brought before them,” or they may attempt 
various logical gymnastics, as follows: The 
Oklahoma cases consistently hold that though 
the action is “nominally” in tort, it really 
sounds in contract (under the implied con- 
tract theory) so as to survive to the de- 
cedent’s estate as a contractual claim.”* The 
contention in the Munger case was that 
there was a property interest in the amount 
of the would-be policy because the estate 
diminished by 
Such 
are the dialectical vehicles by which sur- 


of the decedent had been 
that much. This theory was denied. 
It would 
seem clear that once a court has made up 


vival of this tort action is urged. 


its mind to adopt this doctrine, it wouldn’t 
allow a small matter like survival to interfere. 


103 Smith v. Minnesota Mutual Life Insurance 
Company, 13 Life Cases 323, 86 Cal. App. (2d) 
581, 195 Pac. (2d) 457 (Calif. Ct. of App., 1948); 
Duffy case, cited at footnote 13: Stray v. 
Western States Life Insurance Company, 163 
Wash. 329, 300 Pac. 1046 (1931). 

1 Cited at footnote 45. 

15 Deford v. New York Life Insurance Com- 
pany, 75 Colo. 146, 224 Pac. 1049 (1924). 


Insurance by Inaction 


It has been argued and held™ that the 
proposed beneficiary should be the one to 
sue. In the Thornton case™ the court said: 


“If this duty were breached in the in- 
stant case, how has the personal estate of 
the deceased suffered? Not one penny of 
the proceeds of the policy was to go to the 
estate. The law is settled that where 
a third person is named as beneficiary in a 
life insurance policy, the proceeds belong 
exclusively to the beneficiary .... We see 
no reason for excepting this case 33 


The court seemed to forget that there 
has been no contract entered upon in these 
cases. If the beneficiary’s rights are such 
as to become absolutely vested” they be- 
come so only on execution of the contract 
itself. To give the beneficiary the right 
of action in these circumstances is invest- 
ing in him rights in advance of the 
contract’s consummation. To allow the bene- 
ficiary to recover is allowing him to assert 
a vested right in the applicant’s right to 
an “unobstructed opportunity to obtain in- 
surance.” In passing, we should note the 
strenuous attempt to get recovery for a 
widow-beneficiary in the case of Smith et al. 
v. Minnesota Mutual.” It was there alleged 
that since the husband’s advance payment 
was made in funds in which the widow had 
a community-property interest, she, as bene- 
ficiary, should be allowed recovery. The 
court denied this contention, following the 
general rule that the right of action resides 
in the estate only. This contention is at 
least clever and is no more untenable than 
the doctrine of the tort liability generally, 
which the State of California accepts. 


CONCLUSION 


As the reader may have gleaned, this 
author is not at all in sympathy with the 
position of the courts holding for this 
doctrine of tort liability. It has been the 
express purpose of this paper to refute the 
doctrine. There can be no disagreement 
with the suggestion that an insurance com- 
pany is to be regarded as somewhat more 
socially strategic than the “corner grocer.” 


(Continued on page 496) 
16 See footnote 35. The Dyer case, cited at 
footnote 19, from Washington, has adopted this. 
17 Bekken case, cited at footnote 90. Also, 
work cited at footnote 8. 
8110 W. Va. 412, 158 S. E. 507, 509 (1931). 
1 Work cited at footnote 31, at Sec. 106. 
10 Cited at footnote 103. 
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In March, 1955, at an Underwriting Meeting of 


the Automobile Section of the 


Conference of 


Mutual Casualty Companies, the author presented 





A Critical Review of Unsatisfieduds 


| Mr. Opgenorth is assistant secretary 
| of the Farmers Mutual Automobile In- 


; surance Company, Madison, Wisconsin. | 


|] NSATISFIED judgment insurance first 

/ came into prominence a year or so ago. 
No doubt it was thought of a long time be- 
fore that. Its promotion to prominence, I 
believe, resulted from a belief, perhaps even 
a conviction, that through its adoption one 
of the most perplexing and vexing problems 
confronting the automobile insurance indus- 
try would thus, in part, be solved. 

The root problem which continues to per- 
plex and vex the automobile insurance in- 
dustry is the automobile accident. The auto- 
mobile accident problem, to date, has defied 
adequate solution. We all realize, of course, 
that numberless organizations and men and 
women in all walks of life have given gen- 
erously of their time, talent and substance 
in an endeavor to solve that problem. Amaz- 
ing results admittedly have been achieved; 
for, measured in terms of cars in use and 
numbers of miles driven, automobile acci- 
dents, from the standpoint of frequency, 
have been reduced remarkably during the 
past decade. Nevertheless, the problem re- 
mains with us, for so much more remains 
to be done. There are many reasons, of 
course, why the problem stays with us. Let 
me limit myself to a reference to but one of 
these reasons. Today we put up to 250 
horses under the hood of an automobile 
and, even though we require an operator’s 
license in many jurisdictions, too often we 
tolerate the enthronement of a type of per- 
son behind the wheel who, when so en- 
throned, is permitted to arrogate to himself 
the right to assume that he is the lord and 
master of all he surveys. 

However, this paper will not discuss spe- 
cifically the automobile accident problem, 
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but, rather, a secondary problem, namely, 
the over-all problem created by the unin- 
sured motorist inasmuch as unsatisfied judg- 
ment insurance basically is aimed at the 
solution of such problem. 

The problem created by the uninsured 
motorist is not a new problem, of course. 
Nor is unsatisfied judgment insurance the 
first attempt to solve it. For example, 
Massachusetts tried to solve it through com- 
pulsory automobile insurance. That scheme, 
in the opinion of many who are informed 
on the subject, not only failed to solve the 
problem, but, like so many cure-all drugs, 
created so many unwholesame side effects 
that, in many respects, the situation was 
made worse rather than better. 

The over-all problem created by the un- 
insured motorist also was attacked by the 
enactment of the financial responsibility 
laws and the institution of the assigned 
risk plans. The security-type financial re- 
sponsibility laws, operating in conjunction 
with the assigned risk plans, increased the 
percentage of insured motorists from roughly 
30 per cent, before the enactment of such 
laws, to a percentage as high as 90 per cent 
in New York, and to a somewhat lesser 
but, nevertheless, respectable percentage 
in other jurisdictions. 

To the extent that the uninsured volun- 
tarily became insured, the over-all problem 
created by the uninsured motorist was 
solved. In the State of New York, the prob- 
lem, for all practical purposes, was almost 
totally solved, for no plan or law will ever 
be conceived which will be 100 per cent 
efficient. 

If what happened in New York is an 
example of what can be expected in other 
jurisdictions, a solution of the problem up 
to 90 per. cent thereof still is not enough 
because a result of that kind, remarkable 
as it is, nevertheless, focuses increased 
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udgment Insurance 


By ALEX H. OPGENORTH 


attention upon the problem, emphasizes the 
importance thereof, and results in a con- 
tinued and an unrelenting search for a total 
solution which, to those who oversimplify, 
is best and most easily attainable through 
additional legislation of a compulsory na- 
ture rather than through voluntary methods 
and persuasion. 

In this connection, legislative proposals 
vary from compulsory bills and bills creat- 
ing various kinds of unsatisfied judgment 
funds to bills creating either competitive or 
monopolistic state funds, the elimination of 
the theory of liability for fault and the sub- 
stitution therefor of plans 
regardless of fault. 


compensation 


Industry’s Counterproposals 


To counteract proposed legislation in this 
connection, the industry for some time has 
worked diligently and unrelentingly upon 
proposals to solve the problem through vol- 
untary means and without legislation of a 
compulsory nature. For example, much 
thought has been given to a proposal to 
organize in New York an industry-sup- 
ported reinsurance organization to represent 
and pay damages on behalf of the uninsured 
motorist, with the cost thereof to be borne 
by the industry. Also, for example, thought 
has been given to proposals such as the 
New York Assigned Case Plan and others. 

More recently, unsatisfied judgment in- 
surance has method 
through which its supporters hope to solve 
the problem. There is, of course, much to 
be said in support of unsatisfied judgment 
insurance. Nevertheless, all proposals thus 
far made have been found wanting in one 
or more fundamental respects. It is re- 
grettable that unsatisfied judgment insur- 
ance is no exception in this connection 
inasmuch as it too seems to be wanting in 
several fundamental respects. 


been proposed as a 


Unsatisfied Judgment 


In some areas, unsatisfied judgment in- 
surance is being marketed not only for 
the purpose of solving the problem created 
by the uninsured motorist but, rather, for 
the purpose of adding another line of insur- 
ance to the company’s offerings, to be sold 
on an optional basis at a rate which it is 
hoped will produce an underwriting gain. 
Where this insurance is marketed in that 
manner and for such purpose, it will do 
little, if anything, to solve the problem 
created by the uninsured motorist, and 
whether in such case it will ultimately do 
more harm than good, insofar as the solu- 
tion of the problem is concerned, is a ques- 
tion which only future developments and 
experience can answer. 


Objectionable Features 


It is not my intention blindly to support 
unsatisfied judgment insurance. Neither is 
it my intention to condemn it, and I do not 
condemn it. Rather, I take the position 
that more ought to be learned about the in- 
surance before it is either recommended or 
discarded and that, in any matter of this 
kind, it is not only desirable but essential 
to analyze thoroughly both good and bad. 

Because the good is more apparent than 
the bad, I will limit myself to a discussion 
of the bad: 

(1) Unsatisfied judgment insurance is 
designed to be sold to a bodily injury policy- 
holder. I leave out of consideration its pos- 
sible those who neither 
operate automobiles. 


sale to own nor 

If this insurance obligates the company to 
defend the uninsured motorist in an action 
against him by the insured, as is the situa- 
tion under some voluntary endorsements, 
the company places itself in an untenable 
position. Under bodily injury coverage, the 
company obligates itself to investigate, to 
defend and to pay on behalf of the insured. 
The company cannot ‘defend both the in- 
sured and uninsured at the same time. If, 
as between the insured and uninsured, each 
claims the other is responsible, the company 
cannot use its investigation for the purpose 
of defending the insured and, at the same 
time, for the purpose of defeating the insured. 

In saying this, I am not unmindful of the 
fact that proposals under some forms of 
unsatisfied judgment insurance create sepa- 
rate entities to take over the defense of the 
uninsured. This may remove the conflict of 
interest to some extent... Nevertheless, if 
you dig down to bed rock, is not the con- 
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flict of interest still hovering in the back- 
ground? Is it possible completely to re- 
move such conflict? 
question about that. 


There is a serious 

(2) If this insurance is drawn in a man- 
ner which compels the company to sit idly 
by during any proceeding through which 
the insured obtains a judgment against the 
uninsured and which compels the company 
to pay any such judgment obtained by the 
insured up to the limits of liability, the 
cost of this insurance could become prohibi- 
tive, the company could lose control over 
affairs vitally affecting its policyholders 
as well as itself and the door to collusive 
arrangements between plaintiff and de- 
fendant could be opened wide without en- 
abling the company to do anything about it. 


(3) The cost problem is not solved by 
-giving unsatisfied judgment insurance away 
for free. The cost thereof of necessity must 
be borne by the bodily injury policyholder. 
Whether he pays for it by separate premium 
or by inclusion in the bodily injury rate is 
immaterial inasmuch as the result in either 
case is the same. 


If but 5 per cent of the motorists are 
uninsured, unsatisfied judgment insurance 
might be the answer to the problem we 
are trying to solve. However, even if 95 
per cent of all motorists are insured, that 
still is no guarantee that such 95 per cent 
will remain insured. Even a slight adverse 
change in our economic conditions could 
increase the percentage of uninsured. Any 
significant change in the percentage of 
uninsured completely changes the com- 
plexion of unsatisfied judgment insurance. 


If, for example, from 75 to 80 per cent of 
all motorists are insured, as is now the case 
in some states, the cost of this insurance 
becomes a real problem. In such states the 
premium load on an already overburdened 
motorist would be substantially increased. 
Such motorist quite naturally will become 
restive and soon will demand that the 
uninsured, under compulsion of law, if 
necessary, be required to carry his fair 
share of the burden. The hue and cry for 
compulsory in such case could well become 
vociferous, indeed. 


In such case, the proponents of compul- 
sory will avidly seize upon unsatisfied judg- 
ment insurance, and the effect thereof upon 
the insured motorist, as a most compelling 
argument in support of compulsory. 


The companies thus will have voluntarily 
assumed the roll of the fly in the spider’s 
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web to be devoured at the pleasure of the 
spider. 


(4) There is also the matter of the default 
judgment. A defendant who fails to recog- 
nize his obligation to society by failing to 
make himself financially responsible through 
the purchase of insurance very likely is the 
fellow who will not incur the expense of 
defense. He is the fellow who defaults. 


Does the default case present a problem 
different from the problem presented by the 
case which is tried on its merits? Opinions 
might vary, but I think the problem in each 
situation differs materially from the other. 
Ordinarily, liability can be established in 
default cases without difficulty. After all, 


there is no defense, hence the plaintiff has 
everything his own way. Can we, therefore, 
completely disregard the fact that, in many 
can be established 


default cases, liability 
where in fact none exists 


On the question of damages, inasmuch as 
the plaintiff must submit his proof and, be- 
cause we must of necessity assume that 
our courts are guided by the highest prin- 
ciples of honesty and integrity, the default 
case should not differ from the contested 
case. However, in the absence of a de- 
fense, inasmuch as the courts are but hu- 
man, and it is human to err, would it not 
be possible to prove damages which actually 
are excessive, and would our courts not 
be prone to favor the plaintiff and grant 
judgment accordingly? 


This problem has been met by some com- 
panies by limiting the recovery in default 
cases, for example, to medical and funeral 
expenses, and to wage loss for a specified 
number of weeks, subject to a maximum per 
week. 

This may solve the problem from the 
company’s standpoint. However, what does 
this sort of treatment do to the insured? 
The insured may have the most meritorious 
case. If the defendant contests, the insured 
recovers a sum which pays him amply. 
However, if the defendant defaults the 
insured is paid but a fractional part of his 
loss. Is this fair? In this situation, we 
put into the hands of the defendant the 
power to determine the extent of the com- 
pany’s liability and the amount to be re- 
covered by the insured. The insurance 
industry will make few friends by following 
a procedure of that kind. 


It would be possible, of course, by proper 
provision, to remove the inequities visited 
upon the insured by reason of the difference 
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in treatment as between the contested and 
the default cases. However, if such inequi- 
ties are removed, what happens, for ex- 
ample, to the question of cost and to several 
other questions? If such inequities are re- 
moved, these matters become even graver 
problems. 

(5) Some recommen. the extension of 
unsatisfied judgment insurance to apply to 
hit-and-run This is laudable, in- 
deed, inasmuch as such form of insurance 
would apply even in situations which would 
not be covered under compulsory. 


cases. 


However, such extension of this insurance 
would afford unlimited opportunity for fraud 
and collusion. Individuals injured in any 
number of ways having no connection with 
the operation of automobiles could allege 
that such injuries were caused by a hit- 
and-run driver. Persons injured in the op- 
eration of their own cars through their 
own negligence and with no other vehicle 
involved could allege all manner of circum- 
stances placing the responsibility upon an 
unknown operator of an unknown vehicle. 

The foregoing statements are by no means 
all inclusive, but are chosen only for pur- 
poses of illustrating the problems involved 
with the coverage. 


Wisconsin Experience 


We, in Wisconsin, have given a lot of 
thought and study to unsatisfied judgment 
insurance. Meetings were held at which 
many companies, both stock and mutual, 
domestic and foreign, were represented. 
This insurance was analyzed at these meet- 
ings from every known angle. 

These general meetings resulted in the 
appointment of a drafting committee, a 
procedure not unusual in America. Such 
drafting committee was staffed generously 
with men of ability and talent. The com- 
mittee met at various times and did a 
prodigous amount of work. 

In alluding to our Wisconsin experience, 
I have but one purpose in mind. It is this: 
When we first met in general sessions, our 


enthusiasm for this insurance soared into 
the clouds. Here, we thought, was the an- 
swer to a maiden’s prayer. Here was the 
solution to our Wisconsin problem. 

However, as the drafting committee con- 
tinued to meet and as it reported back, our 
enthusiasm for this insurance began to to- 
boggan. As of this moment, our enthusiasm 
for this coverage is at the nadir of its orbit 
—we have little or no enthusiasm left for 
it at all. Most of us in Wisconsin are now 
inclined to the belief that it will not do the 
job that we first thought it would do. 
Most of us are inclined to the belief that 
the type of coverage which the public really 
needs would not be popular; that such 
coverage would not be purchased by any 
substantial percentage of motorists inas- 
much as the cost thereof would be too 
great; and that the issuance of the type of 
coverage which can be given away for free, 
in the long run, would create more prob- 
lems than it would solve. 


Conclusion 


In conclusion, may I say that I realize 
that this discussion for the most part is 
negative rather than positive. I would much 
prefer to play the role of the enthusiast 
rather that that of a pessimist. 

As I already have said, it is not my 
intention to comdemn unsatisfied judgment in- 
surance. I believe, however, that the unsat- 
isfactory wrinkles now contained in it need 
ironing out. I believe that more thought 
and study ought to be given to the sub- 
ject. Perhaps as a result of such thought 
and study much of that which is objection- 
able can be set aright. Perhaps the cover- 
age can be designed in a manner which 
will meet the problem sought to be met and 
which, at the same time, will remove its 
present undesirable features. I hope that 
that can be accomplished because the prob- 
lem created by the uninsured motorist 
sooner or later must be solved. It would 
be far better for the insurance industry if 
the industry itself could find the solution 
and put it into effect. [The End] 


At the end of 1954, American families owned $333,719 million 
of life insurance, according to the Institute of Life Insurance. 


This was an increase of $29,460 million or 10 per cent over 


the previous year. 
million of 


Unsatisfied Judgment 


Included 


regular group (employer-employee) 


in the total was 


life 


$86,395 


insurance. 








The Committee on Aeronautics of the Association of 


the Bar of the City of New York has prepared this 





Report on the Rio Proposals to , the Warsnven 


as They Affect Passengers’ Personal Injuries apath 


This report was submitted on June 1 
by the committee, whose members are 
Theodore E. Wolcott, chairman; Keith 
Brown; Edward F. Cavanagh, Jr.; 
John S. Chapman, Jr.; Samuel J. 
Cohen; Richard Lewis Gold; Huyler 
C. Held; Albert D. Jordan; Bentley. | 
Kassal; Robert Nelson Leavell; Dents 
Mulligan; Walter F. Pease; John L. 
Quinlan; John S. Russell, Jr.; and 
Leander I. Shelley. Messrs. Brown and 
Held did not concur in this report and 
dissented from the recommendations. | 
The preliminary draft of this report | 
was prepared by a subcommittee of the 
Committee on Aeronautics consisting of 
John S. Chapman, Jr., chairman; Huyler 
C. Held; Robert Nelson Leavell; and 
Theodore E. Wolcott. 








N SEPTEMBER of 1953 the Legal 
Committee of the International Civil 


Aviation Organization proposed certain 
changes in the Warsaw Convention. Ap- 
parently the purpose of these changes is 
to eliminate any possibility of a passenger 
or his family receiving more than the speci- 
fied maximum sum. However, it proposes 
to increase the maximum by about 60% or 
from approximately $8,300 to $13,000. 


The present provisions of the Convention 
and the changes proposed at Rio insofar 
as they affect 
deaths or personal injury are as follows: 


ARTICLE 22 

(1) In the transportation of passengers 
the liability of the carrier for each passen- 
ger shall be limited to the sum of 125,000 
francs. Nevertheless, by special con- 
tract, the .carrier and the passenger may 
agree to a higher limit of liability. 

[“(a) In paragraph 1 the figure ‘125,000’ 
shall be replaced by ‘200,000’.’’} 


liability to passengers for 
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ARTICLE 25 

(1) The carrier shall not be entitled to 
avail himself of the provisions of this con- 
vention which exclude or limit his liability, 
if the damage is caused by his wilful mis- 
conduct or by such default on his part as 
in accordance with the law of the court to 
which the case is submitted, is considered 
to be equivalent to wilful misconduct. 

(2) Similarly the carrier shall not be 
entitled to avail himself of the said pro- 
visions, if the damage is caused under the 
same circumstances by any agent of the 
carrier acting within the scope of his em- 
ployment. 

[“Paragraphs 1 and 2 shall be deleted and 
replaced by: 


‘The limits of liability specified in Article 22. 


of the Convention shall not apply if it is 
proved that the damage resulted from a de- 
liberate act or omission of the carrier, his 
servants or agents, done with intent to cause 
damage; provided that, in the case of a de- 
liberate act or omission of a servant or agent, 
it is also proved that he was acting in the 
course of his employment. 

“After Article 25, the following new Article 
shall be inserted :— 

‘Article 25A 

‘If under applicable law, a servant or agent 
of the carrier is liable for any damage con- 
templated in the Convention, he shall be en- 
titled, in an action brought against him before 
a court in the territory of a High Contracting 
Party, to avail himself of all defenses and 
limits of liability which are available to the 
carrier under the provisions of the Convention. 
The total amount recoverable from the carrier, 
his servants and agents together, shall not 
exceed the amount which could be recovered 
from the carrier under the provisions of the 
Convention. The provisions of this Article 
cannot be invoked by a servant or agent who 
has acted with intent to cause damage.’ ”’| 
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The purpose of the proposals is thus 
twofold—on the one hand to mollify, to a 
degree, the public dissatisfaction, especially 
in the United States, with the low damage 
maximum and on the other hand to block 
the tendency of juries and occasionally judges 
in this country to find wilful misconduct. 
Because these proposals seek to end any 
possibility of recovery of provable damages 
no matter what the degree of negligence or 
even wilful misconduct, short of actual 
homicide, they raise questions which are basic. 
Air transports’ tremendous growth to a 
international carriage re- 
look and see 


major means of 
quires us to take 
whether American and their 
families are fairly protected against the 
consequences of an air crash due to negli- 
The rights and benefits surrendered 
under the Warsaw Convention 
by the carrier and the passenger, respec- 
tively, should be re-evaluated in 


another 


passengers 


gence. 
or gained 


view of 
modern conditions. 


The Convention was concluded in 1929— 
a time when commercial air transport was 
relatively primitive, and international com 
mercial aviation even more so. Under the 
circumstances, a treaty that would 
an international air carrier to limit its risks 
then considered and 
ficial to the encouragement of this 
means of international communication. In 


enable 


bene - 


new 


was necessary 


for a so-called presumptive lia- 
very limited amount, the 
family were 


exchange 
bility up to a 
passenger and his 
among other things, of two very substantial 
rights—the right to recover the full amount 
of their damages and the right to sue the 
can be served 


deprived, 


wrongdoer anywhere he 
with process. 

It is claimed that the passengers derive 
great benefit from the “uniformity” of rules 
of liability under the Convention. These 
benefits are to a great extent illusory. In 
most countries, the right of action exists 
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for recovery of damages for personal in- 
juries or death, and in many countries (as 
well as in the greater majority of the States 
in Our country) there is no limitation of 
the amount of damages recoverable. In 
most European countries, the laws govern- 
ing liability of public carriers under the 
Civil Code are quite enlightened—indeed, 
1 respects, more liberal than our 
It would thus appear that, for most 
practical purposes, the Warsaw Convention 
was not 


in some 
own. 


necessary to grant a passenger or 
his family the right to recover damages 
for injury or death. In fact it is fortunate 
that this right of recovery already exists 
under the laws of most countries, since the 
Warsaw Convention is silent as to the 
creation of a right. Accordingly, in any 
airplane accident, reference always must be 
made to the local national laws, to deter- 
mine the rights of the passenger or his family. 
Thus, substantially the only uniformity 
achieved by the Convention is an economic 
ceiling which reflects more the foreign than 
American standards of compensation. 

It has been argued that the pas- 
senger has been assured of almost certain 
recovery of some award even if small, and 
correspondingly of a cash settlement. It is 
the opinion of a number of attorneys ex- 
perienced in this field of that 
where the damages are at all serious settle- 
ments in the low areas of the maximum 
limit of $8,300 or even of the proposed 
$13,000 can be obtained without the Conven- 
tion. This is based upon non-Warsaw claims. 


also 


litigation 


Rights Gained by the Carrier and 
Surrendered by the Passenger 
Under the Existing Convention 

1. Certainty of ceiling except in cases of 
wilful misconduct. 


2, Restriction on places where suit may 


be brought. 

Ordinarily rights to recover damages for 
personal injury and death are considered 
transitory and actions may be brought in 
any place where the defendant may be 
found. Thus the carrier has gained a de- 
cided advantage by depriving the plaintiff 
of the absolute right to bring the action in 
his domicile when the carrier is otherwise 
subject to process there. 

This 
his family have been 
utmost practical importance. 
majority of cases (absent the Warsaw Con- 
vention) an 
U. S. Flag’ or 
since foreign 
quence maintain an office here. 


right, of which the passenger and 
deprived, is of the 
In the great 
American can sue_ airlines, 
Foreign, in this 


airlines of 


country, 


most any conse- 
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Warsaw Convention this right has been 
severely curtailed. For example, if an 
American passenger purchases a ticket in 
Paris on a European airline, to go from 
Paris to Rome, and the plane crashes en 
route, the action must be brought in Europe. 
Under the Warsaw Convention the Courts 
in this country can be deprived of juris- 
diction over this action. This would mean 
that for most, if not nearly all, American 
families, legal action against the air carrier 
would be impossible in the face of the huge 
expenses involved and the extreme diffi- 
culty of conducting distant litigation in a 
foreign country. As a result, the foreign 
air carrier is in a position to dictate a 
cheap settlement, if any—a situation which 
requires no further comment. On the other 
hand, in the absence of the Warsaw Con- 
vention, given the same circumstances, the 
American passenger or his family could 
bring suit against the air carrier in this 
country and compel the carrier to defend 
itself before our Courts if the carrier were 
doing business here. 


Rights Surrendered by the Carrier 
and Gained by the Passenger 
Under the Existing Convention 


1. The burden of proof as to negligence 
in an action for personal injury or death 
is shifted to the carrier by the Convention. 
Because of the low ceiling fixed by the 
Convention, the shifting of the burden of 
proof to the defendant is of questionable 
benefit to the passenger. In _ properly 
handled cases regardless of the burden of 
proof, given sufficient damages a settlement 
can usually be negotiated at a figure at 
least equal to or in excess of the Conven- 
tion limit. 


In nearly all civil law countries the 
carrier, in order to avoid liability, must 
prove force majeure or sole negligence of 
the passenger after the plaintiff has proved 
the carriage contract and a non-safe arrival. 
Accordingly in most civil law countries, the 
shifting of the burden of proof to the 
carrier results in no benefit to the passenger. 


In some of the common law jurisdictions 
(New York, for example) the carrier is 
required to exercise a higher degree of 
care than is required of most other persons 
or businesses. However, the carrier of 
persons is liable only for the consequences 
of his negligence, as so defined, and this 
negligence, as a rule, must be proven by the 
passenger. Hence, in the common law 
countries, the Convention has shifted the 
burden of proof from the plaintiff to the 
defendant. Even here, the carrier in effect 
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has surrendered nothing in those cases 
where the doctrine of res ipsa loquitur can 
be invoked successfully by the plaintiff. 

2. The carrier has surrendered the pos- 
sibility (under the laws of some countries) 
of taking advantage of a clause inserted in 
the contract of carriage exempting the 
carrier from liability for personal injury or 
death or setting a lower limit of liability 
therefor. However, in the United States it 
is the rule in most jurisdictions that a 
contract exempting a common carrier from 
liability for negligence to a passenger is 
void. 

Other Rights Surrendered 
by the Passenger 
Under the Existing Convention 

1. The passenger has surrendered the 
right to recover damages without limit 
under general tort principles. This limita- 
tion of course is a disadvantage to the 
plaintiff whose recovery is governed by the 
law of a forum where judgments might 
reasonably be expected to be recovered in 
an amount in excess of the Convention limit. 

2. The requirement of “wilful mis- 
conduct” is a practical denial of all right 
to recover damages above the limit. 


Conclusions and Recommendations 
I. It is recommended: 


1. That the proposed increase of the 
monetary limits by 60% be approved; ex- 


cept that it is not to be implied from this. 


recommendation that the Committee there- 
by recommends that such increase be the 
maximum. 


2. That the proposed amendment to 
Article 25 of the Warsaw Convention be 
disapproved. 

II. The carrier has gained positive ad- 
vantages under the Convention. The 
advantages to the passenger domiciled in 
the United States are comparatively negli- 
gible. Perhaps this favoring of the carrier 
was necessary in 1929 to encourage an 
infant industry. There does not appear to 
be a present need for requiring an Ameri- 
can passenger to surrender his normal 
rights for the privilege of air travel. 


As a result of changed conditions since 
the adoption of the Convention, and, being 
mindful of the various elements to be con- 
sidered, legal, political, economic and tech- 
nical, and, without the expression of any 
further specific recommendation, we urge a 
complete reexamination of the Warsaw 
Convention including the question of ad- 
herence or non-adherence thereto by this 


country. [The End] 
IL J— July, 1955 
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Product Liability— 


Food, Drug and Cosmetic Law—1954 


By WILLIAM J. CONDON 


| The author is a member of the New 
York bar and attorney for Swift & 
Company. He read this paper before the 
Section on Food, Drug and Cosmetic 
Law of the New York State Bar Asso- 
ciation. This article is reprinted, with 
permission, from the March, 1955 issue 
of Food Drug Cosmetic Law Journal. 


rTM HE NUMBER of reported cases during 

1954 continued at about the same level 
which has existed since 1950. Approxi- 
mately half the cases were concerned with 
foreign substances in bottled beverages, 
foreign substances in food, and exploding 
bottles. In addition, there were cases in- 
volving injury from the use of detergents, 
injury from the use of cosmetics, food 
poisoning, a mislabeled drug, adulterated 
food, the use of a sun lamp, and trichinosis. 
Some of the cases were concerned with 
procedural matters, many of which pre- 
sented interesting questions with respect to 
matters of discovery. 

The list of cases, grouped according to 
subject matter, is in the Appendix. 

The doctrine of res ipsa loquitur con- 
tinued to play a large part in the product- 
liability field. During the past year the 
doctrine was sought to be relied upon by 
plaintiffs in 12 cases. In six of these, the 
doctrine was held to be applicable; six 
held that it was not. The reasons why the 
doctrine was not applicable in the latter six 
cases are of passing interest. 

In New York? and North Carolina,’ the 
doctrine is never applied to exploding-bottle 
cases where the bottle is not in the exclu- 


sive control of the defendant at the time 
of the explosion. 

A Florida court* refused to apply the 
doctrine in an exploding-bottle case because 
the plaintiff had failed to show that the 
bottle had not been accessible to extrane- 
ous harmful influences after it had left the 
possession of the bottler and had failed to 
show that it had been handled carefully 
after it had left the possession of the bottler. 

The Court of Common Pleas of Ohio“ 
refused to apply the doctrine in an exploding- 
bottle case where the plaintiff alleged negli- 
gence against the retailer and the bottler, 
and specified in her complaint the particular 
negligence of the retailer upon which she 
intended to rely. On demurrer, the court 
held that the doctrine of res ipsa loquitur 
was not available to the plaintiff in her 
action against the bottler, for two reasons: 

(1) When the complaint alleges negli- 
gence of two defendants, res ipsa loquitur 
is not available against either. 


(2) Plaintiff’s specific allegations of negli- 
gence on the part of the retailer rendered 
impossible the drawing of an inference that 
the bottle had been carefully handled after 
it had left the possession and control of the 
bottler. 


The other two cases both arose in Ken- 
tucky. In one case, involving a foreign sub- 
stance in a bottled beverage,* the court held 
the doctrine of res ipsa loquitur inapplicable 
because the plaintiff had failed to prove 
what the court called “the integrity of the 
bottle.” In other words, the plaintiff had 
failed to show that there had been no rea- 
sonable opportunity for the bottle or its 





1Risi v. Hoffman Beverage Company, CCH 
Food Drug Cosmetic Law Reports { 22,362 (City 
Ct., New York City). 

2 Styers v. Winston Coca-Cola Bottling Com- 
pany, CCH Food Drug Cosmetic Law Reports 
{| 22,348 (N. C.). 

3 Miami Coca-Cola Bottling Company v. Reis- 
inger, CCH Food Drug Cosmetic Law Reports 
{| 22,336 (Fla.). 
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4Curry v. Great Atlantic & Pacific Tea Com- 
pany et al., CCH Food Drug Cosmetic Law Re- 
ports { 22,369 (Ct. of Comm. Pleas, Fayette Co., 
Ohio). 

5 Glasgow Coca-Cola Bottling Works, Inc. v. 
Wilson, CCH Food Drug Cosmetic Law Reports 
{| 22,353 (CA, Ky.). 














contents to have been tampered with after 
the bottle had left the physical control of 
the defendant bottler. In the last of these 
cases,’ the Supreme Court of Kentucky held 
the doctrine inapplicable to a case involving 
injuries to a small child from a wire allegedly 
imbedded in ice cream, where the plaintiff 
failed to show that the wire came from the 
ice cream rather than from other 
source. 


some 


Of the six cases which held the doctrine 
applicable, two involved exploding bottles, 
three involved foreign substances in bottled 
beverages and one involved glass imbedded 
in a loaf of bread. In all six, the plaintiff 
established to the satisfaction of the court 
that there was no reasonable probability 
that the defective condition had been caused 
by external influences after the product had 
left the control of the defendant. These 
cases apply the principle that the doctrine 
of res ipsa loquitur applies not only when 
the instrument causing the harm is in the 
control of the defendant at the time of the 
injury, but also when it is in the control 
of the defendant at the time of the negli- 
gence which causes the injury. 


During 1954, there were several cases 
decided, which could have interesting impli- 
cations, involving the privity requirement in 
warranty actions. The Court of Appeal of 
the Parish of Orleans in Louisiana‘ held 
that a defendant in the business of manu- 
facturing a widely advertised food product 
impliedly warrants the wholesomeness of 
the product by its advertising, and the 
breach of that warranty gives rise to a cause 
of action in favor of an injured consumer. 
In the particular case, the plaintiff was 
served the allegedly unwholesome beverage 
in the home of another, where she was a 
guest. 


In another case, the Appellate Division 
of the Superior Court of New Jersey * held 
that the defendant was precluded from 
offering evidence as to the method and care 
used in the manufacture of its product, 
where the action was one in breach of war- 
ranty. The case, which involved glass in 
bread baked by, and purchased from, the 
defendant, was originally brought in negli- 

6° Ewing Von Allmen Dairy Company v. Miller, 
CCH Food Drug Cosmetic Law Reports { 22,346 
(Ky.). 

7 Miller v. Louisiana Coca-Cola Bottling Com- 
pany, Ltd., CCH Food Drug Cosmetic Law Re- 
ports { 22,349 (CA, Parish of Orleans, La.). 

8 Simon v. Graham Bakery, CCH Food Drug 


Cosmetic Law Reports { 22,363 (Super. Ct., App.’ 
Div., N. J.). 
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gence and warranty. 


At the commence- 
ment of the trial, the plaintiff abandoned 


her cause of action in negligence. The 
court thereupon refused to permit the de- 
fendant to show its method of manufacture 
and the care used therein. The appellate 
division affirmed this ruling on the ground 
that the defendant’s lack of due care is not 
an issue in a breach-of-warranty case. 


However, whether or not the glass was 
actually in the bread when it was _ pur- 
chased from the defendant was an issue in 
the case and, in my opinion, the evidence 
of the defendant’s method of manufacture 
and the care used therein should have been 
received for its bearing on this issue. The 
Uniform Commercial Code, drafted by the 
American Law Institute and the National 
Conference of Commissioners on Uniform 
State Laws, clearly recognizes this principle. 
Comment 13 under Section 2-314 of the 
code says that “equally, evidence indicating 
that the seller exercised care in the manu- 
facture, processing, or selection of the goods 
is relevant to the issue of whether the war- 
ranty was in fact broken.” 


In Kansas, there has long been an excep- 
tion to the rule requiring privity of con- 
tract in warranty actions in cases involving 
food for human consumption.’ In recent 
years this exception has been extended to 
cover cases involving exploding bottles of 
beverages.” In 1954, the court was faced 
with a case where a plaintiff sued the dis- 
tributor of a hair dye which was applied 
to the plaintiff's hair by a beautician, and 
which allegedly caused her injury.“ The 
Supreme Court of Kansas held that the 
same reasoning which supports the excep- 
tions in cases involving foods and explod- 
ing bottles will also support an exception 
in cases involving hair dyes which can and 
do injure the public. It seems reasonable 
to assume that Kansas would also extend 
this rule to drug cases. 


In the well-known case of Klein v. Duchess 
Sandwich Company,” a California court made 
an exception to the privity requirement in 
cases involving food for human consump- 
tion. By an interesting bit of interpretation, 
an extension may have been engrafted onto 


®* Swengel v. F. & E. Wholesale Grocery Com- 
pany, 147 Kan. 555, 77 Pac. (2d) 930 

1 Nichols v. Nold, 174 Kan. 613, 258 Pac. (2d) 
317. 

Graham v. Bottenfield’s, Inc., CCH Food 
Drug Cosmetic Law Reports { 22,360, 176 Kan. 
68. 

1293 Pac. (2d) 799 (1939). 
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Louisiana law makes it a condition 
precedent to doing business in that 
state that a foreign insurance cor- 


poration consent to direct action. 


this exception by the United States District 
Court for the Southern District of Cali- 
fornia.” The case arose out of the illness 
of a show dog owned by the plaintiff, 
allegedly caused by contaminated dog food 
manufactured by the defendant. The action 
was founded in both negligence and war- 
ranty. The defendant moved to dismiss the 
warranty action on the ground that there 
was no privity of contract, since it appeared 
from the complaint that the purchase by 
the plaintiff was not from the defendant. 
The district court recognized that the Klein 
case was restricted on its facts to food for 
human consumption, but held that it was 
intended to cover cases involving foodstuffs. 
Under this interpretation, the exception in 
force in California is broad enough to cover 
food for animal consumption, as well as 
food for human consumption, and the mo- 
tion to dismiss was denied. 


The State of New York has always been 
one of the bulwarks of the privity rule. 
The only cases in which one other than 
the actual purchaser has previously been 
able to recover have been those where the 
purchase was made by a wife and suit was 
instituted by her husband for his injuries. 
In such cases, New York has held that 
the wife purchased as agent for her hus- 
band. Up to October of 1954, such was 
the only type of case in which New York 
courts were willing to spell out an agency 
relationship to support a breach-of-warranty 
action in product-liability cases. However, 
in the case of Bowman v. The Great Atlantic 
& Pacific Tea Company, decided in Octo- 
ber, 1954, the fourth department of the 
New York Appellate Division made a de- 
parture which, if followed, could greatly 
enlarge the scope of privity in New York. 
There, two sisters kept house together. 
One sister purchased salad oil from the 
defendant and the other sister brought suit 
for illness allegedly caused by the presence 
of a decayed mouse in the salad oil. The 
suit was for breach of warranty, and the 
plaintiff alleged that her sister purchased 
both as principal and as agent for the plain- 





2 McAfee v. Cargill, Inc., et al., CCH Food 
Drug Cosmetic Law Reports {| 22,358 (DC Calif.). 


Product Liability—1954 


tiff. The appellate division sustained the 
plaintiff's contention, pointing out that the 
sisters shared the household expense and 
kept house together. There was a strong 
dissent in the case, wherein Mr. Justice 
Piper took the position that the purchaser 
must be either principal or agent; she could 
not be both. 


It is a pleasure to report that during 1954 
Connecticut joined the growing body ot 
states applying an appropriate rule in trichi- 
nosis cases arising out of the consumption 
of fresh pork. In the case of Silverman v. 
Swift & Company, the Supreme Court of 
Errors of Connecticut, in a case of first 
impression in that state, held that accom- 
panying the sale of fresh, raw pork is an 
implied warranty that the pork shall be fit 
to eat only after it has been cooked with 
the commonly used precautions prevailing 
among the general public. The court went 
on to say that “the necessity for cooking 
raw pork thoroughly is a fact so well-known 
that the court could take judicial notice of it.” 


Rarely do product-liability cases reach the 
Supreme Court of the United States. How- 
ever, in December a decision came down 
which may be of serious consequence in 
the product-liability field. I refer to the 
case of Watson v. Employers Liability Assur- 
ance Corporation.* In this case, plaintiff, 
a resident of Louisiana, alleged injury from 
the use of a home-permanent-wave prepara- 
tion manufactured by the Toni Company of 
Illinois. Employers issued a liability insur- 
ance policy to Toni, which was negotiated, 
issued and delivered in Massachusetts. The 
policy contained a “no action” clause which 
prohibited direct actions against the insur- 
ance company until after final determination 
of Toni’s obligation to pay personal-injury 
damages either by judgment or by agree- 
ment. Louisiana has a statute which per- 
mits injured persons to sue an insurance 
company directly before any final determi- 
nation of the responsibility of the insured 
and, as to injuries occurring in Louisiana, 
permits such direct action even though the 
insurance contract be made in another state 
and contains a clause forbidding such direct 
actions. In addition, Louisiana law makes 
it a condition precedent to doing business 
in Louisiana that a foreign insurance cor- 
poration consent to this direct action. 


Plaintiff in this case sued the insurance 
company directly in the Louisiana state 
court. Employers removed the case to the 
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federal district court, and challenged the 
constitutionality of the Louisiana direct- 
action statute insofar as it sought to con- 
travene a provision of the insurance contract 
legal in the state where made; Employers 
relied upon the equal-protection, contract, 
due-process and full-faith-and-credit clauses 
of the United States Constitution. With 
emphasis on the due-process contention, the 
district court dismissed the case,‘ and the 
court of appeals affirmed. 


The Supreme Court unanimously reversed, 
and held the Louisiana statute both con- 
stitutional and applicable to the facts of this 
case. In an opinion written by Mr. Justice 
Black, the Supreme Court rejected each of 
the constitutional arguments urged by the 
defendant. In a concurring opinion, Mr. 
Justice Frankfurter expressed considerable 
doubt concerning the ease with which his 
fellow Justices had disposed of the consti- 
tutional questions raised by the direct-action 
statute itself. However, he felt that Louisi- 
ana has a valid constitutional right to 
extract the consent of a foreign insurer to 
be sued directly as a condition precedent 
to doing business in Louisiana. Accord- 
ingly, he would rest the decision solely on 
the ground that Employers was bound by 
the consent which it had previously given 
in accordance with this provision of Louisi- 
ana law. 


I am sure it is not necessary to belabor, 
at this point, the possible ramifications of 
this decision—not the least of which is, in 
the language of Mr. Justice Frankfurter, 
“the readiness of juries to amerce insurance 
companies.” What a widespread use of 
direct actions of this type would do to 
product-liability insurance premiums is too 
clear to require further emphasis. 

The crux of the majority decision was 
that Louisiana has a legitimate interest in 
safeguarding the rights of persons injured 
there, and that the interests of Massa- 
chusetts in the execution and contents of 
the contract of insurance issued there can- 
not outweigh the interests of Louisiana in 
taking care of those injured in Louisiana. 
It is fervently to be hoped that this case 
will not be regarded as precedent for sus- 
taining interstate trade barriers raised by 
nonuniform state laws, particularly with 
regard to foods, drugs and cosmetics, 


Conclusion 


The year 1954 was productive of new law 
—some sound and some questionable. How- 
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ever, in reviewing the cases, one is im- 
pressed by the fairly substantial number 
of defendant’s verdicts at the trial level. 
The outstanding feature of these cases is 
the obviously exhaustive preparation of the 
defendant’s case. It should be borne in 
mind that most of the rules which are 
peculiar to food-products-liability cases and 
which add substantially to the defendant's 
burden as compared to other types of 
cases are based upon two principal factors, 
namely, the intimate nature of the product 
involved and the difficulties confronting the 
plaintiff in the way of presenting real proof. 


In my opinion, these considerations lead 
to the conclusion that the earnest defendant 
should approach a product-liability case as 
though the burden of proof were on him 
rather than on the plaintiff. If a case is 
worth defending, it is worth defending well. 
Accordingly, the defendant should be pre- 
pared to exert every effort not only to 
establish his own freedom from fault, but 
also affirmatively to disprove as much of 
the plaintiff’s claim as possible. This means, 
of course, that a prompt, thorough and com- 
petent investigation of all the facts, con- 
ducted at the time a claim is first made, is 
the best weapon in the defendant’s arsenal. 
If every defendant in this field would resist 
each claim which was felt to be without 
merit and would then defend the resulting 
lawsuits vigorously, intelligently and con- 
sistently, the resultant education of judges, 
juries, and even plaintiff’s counsel would 
in the long run accomplish more for sellers 
of food, drugs and cosmetics than any other 
measure short of a return to caveat emptor. 
The adoption of this policy would inure to 
the benefit of all concerned because it would 
have as its very desirable by-products, first, 
the exposure and correction of weaknesses 
in the defendant’s system of manufacturing 
controls and, second, the prompt settlement 
of reasonable, meritorious claims. 


[The End] 
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This author discusses actual practice, both as to devel- 


oping facts and as to trial of product-liability cases 


Product Liability in the Meat-Packing 


This paper was presented at a meeting 
of the Amer‘can Bar Association's Divi- 
ston of Food, Drug and Cosmetic Law. 
It is reprinted from the March, 1955 
Food Drug Cosmetic Law Journal. 


RODUCT CASES in the meat-packing 

industry are in two categories: (1) for- 
eign substance cases and (2) food poisoning 
cases. 

As to the legal theory involved in product 
cases, it is either negligence or implied war- 
ranty. In my opinion, based on considerable 
experience, the difference lies in getting a 
case to the jury. Obviously, you stand a 
much better chance of getting a dismissal 
at the end of plaintiff’s case in a negligence 
action, or even after all the evidence is in. 
However, I don’t believe juries get the dis- 
tinction, and if you sell them on the fact 
that your food was in good condition when 
it left your possession, I believe you will 
get a verdict whether the case is brought 
in negligence or contract. I believe the 
better authority is no implied warranty 
where there is no privity of contract. In other 
words, where the food is bought from a 
retailer who, in turn, 
processor, there is no 


bought it from a 
implied warranty 
from the processor to the consumer. 

The 16 states holding this are Alabama, 
Arkansas, Connecticut, Kentucky, Maine, 
Maryland, Massachusetts, New Hampshire, 
New Jersey, New York, North Carolina, 
Rhode Island, South Dakota, 
Virginia and Wisconsin. 


Tennessee, 


The 14 states holding to the contrary are 
Arizona, California, Indiana, Iowa, Kansas, 
Michigan, Minnesota, Mississippi, Missouri, 
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Montana, Ohio, 
Washington. 


Pennsylvania, Texas and 


Four states hold to the contrary where a 
sealed container is involved. They are 
Florida, Illinois, Louisiana and Oklahoma. 

The Uniform Commercial Code, Section 
2-318, extends the warranty only to the 
buyer, his family, his household and _ his 
guests. 


Foreign Substance Cases 


While foreign substance cases are prob- 
ably more numerous than food poisoning 
cases, they are not so important, in that 
they usually involve claimed injury of very 
minor nature. Our practice in respect to 
them has been largely developing facts as 
to whether they are bona fide. As bearing 
on this, we try to determine the following: 

(1) Was there a foreign substance in the 
food when it left our possession? 

(2) Did it actually damage complainant? 

(3) What was the extent of his out-of- 
pocket loss? 

If the answer to either (1) or (2) is “No,” 
of course that ends the matter as far as 
we are concerned. If it is “Yes” to both 
(1) and (2), consideration would then be 
given to its disposition at a figure not out 
of proportion with (3). We have not fol- 
lowed the nuisance-value theory in making 
settlements. 

Some have urged that cases should be 
settled to avoid publicity. Our experience 
has been that a successful defense is the 
best publicity and, anyway, trials attract very 
little public attention. We have found 
absolutely no adverse effect on sales by 
either suits or trials. 
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A large category of foreign substance 
claims are of damage to teeth. They pre- 
sent immediately the question of bona fides, 
for it is unusual for a sound tooth to break. 
Therefore, the condition of the mouth of 
claimant is an important fact to be de- 
veloped. We have found it helpful in large 
centers to concentrate on one dentist for 
such examinations. 

The question may arise: What if claim- 
ant refuses to permit an examination? Our 
answer to that is to give no consideration 
to a claim in which the claimant will not 
give us a fair opportunity to develop the facts. 


Food Poisoning Cases 


Meat has been involved in food poisoning 
complaints, whether as often as other arti- 
cles of food I do not know. I do know 
that meat from a federally inspected packer 
is the only article of food which has been 
subjected to rigid government inspection 
by trained veterinary doctors and their as- 
sistants from the time the animals arrive at 
the packing plant until the meat finally 
leaves the plant. At that time it bears the 
“U. S. Inspected and Passed” stamp and is, 
as the stamp says, “sound, healthful, whole- 
some, and fit for human food.” 

Based on our experience, we have con- 
cluded that intelligent handling of these 
complaints involves (1) thorough investi- 
gation of the facts and (2) thorough under- 
standing of the common types of bacteria 
causing food poisoning, and (a) the symp- 
toms produced by each, (b) whether the 
bacterium itself causes illness or whether it 
is caused by the toxin, and (c) the effect 
of heat and cold on bacteria and their toxin. 

In the investigation, we use our own 
people where available, and Pinkerton where 


Meat-Packing Industry 


not. We have standard forms of question- 
naires. These are patterned after those 
used by the National Canners Association, 
but changed to fit our products and experi- 
ence. There are two types of question- 
naires—one for those eating the food and 
the other for their doctors. 


Important facts to develop are (1) the 
condition of the product when it left the 
possession of the processor; (2) the care 
and handling it received thereafter in hands 
of the retailer and in hands of the consumer; 
(3) the history of the illness—symptoms 
and when they developed; (4) other articles 
of food eaten in the 72 hours preceding 
illness, since it is not always the last food 
eaten which causes food poisoning nor is it 
the food vomited; (5) others eating the 
processor’s product involved in the claim. 


In investigating food poisoning cases, you 
invariably run up against a very strong, 
and often honest, belief that the illness from 
which claimant suffered was due to con- 
sumption of some particular item of food 
rather than to one of many other more 
probable causes. Our experience in investi- 
gating one case has a bearing on this point: 


Some years ago a widow claimed sub- 
stantial damage to herself and her two sons 
due to illness she claimed followed con- 
sumption of sausage. We did not hear of 
the claim until several years after it oc- 
curred, which made it difficult to investigate 
properly. We-used Pinkerton’s and learned, 
among other things, that there were rumors 
that the boys had been poisoned by a home 
remedy, containing arsenic, given them by 
their mother for boils. We could not find 
tangible evidence of purchase of the remedy 
We did learn that the family 
Upon investi- 


or arsenic. 
had been treated at a clinic. 
gation there, we learned that when they 
rather definitely 
However, 


arrived their symptoms 
pointed to arsenical poisoning. 
cuttings from the nails and hair, while dis- 
closing quantities of arsenic as to the boys, 
were negative as to the mother. When 
other tests failed to establish a more logical 
cause of the illness, a psychiatrist on the 
staff suggested that they try treating the 
boys for arsenical poisoning and give the 
mother the same treatment in appearance, 
but of no medical value. It worked like 
magic. She improved with them, and soon 
all were entirely well. Whether she knew 
of the facts we will never know, although 
when interviewed she persisted in her food 
poisoning belief. We turned down the 
claim, and no suit was filed, probably be- 
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cause a lawyer would want to know what 
the clinic report showed before taking on 
a trial of that sort. 


An important part of an investigation is 
obtaining a sample for bacteriological exam- 
ination, including animal feeding tests. We 
have our own laboratory where these exam- 
inations are performed, and it is properly 
manned and equipped. We have standard 
test animals, including Macaca rhesus mon- 
keys. This is the only animal that I know 
of which reacts the same as humans to cer- 
tain types of bacterial toxin. In connection 
with obtaining samples, we have found it 
quite important to have written instructions 
issued so that there is no difficulty in tracing 
the sample. Before we did this, I recall 
that in one case it took six or seven wit- 
nesses to trace the sample from the store to 
our laboratory. We now arrange it so that 
one witness suffices. He takes the sample, 
wraps it, marks it with identifying marks 
addressed to our bacteriologist, seals it and 
then personally places it either in the United 
States mail or with Railway Express. When 
the sample is received by our bacteriologist, 
he breaks the seal and retains the wrap- 
pings, which act completes the identification. 


Coming now to the question of bacteria 
implicated in food poisoning, the common 
types are staphylococcus and salmonella. 
There are also some instances where Clos- 
tridium botulinum and streptococcus have 
been involved. It is important for a lawyer 
to learn the symptoms of each type and the 
period of incubation, for they vary. He 
should also know whether toxin is formed 
which causes the illness; for example, 
staphylococci and Clostridium botulinum 
bacteria are themselves quite harmless, but 
it is the toxin of certain types of the former 
and also the toxin of the latter which cause 
illness. On the other hand, salmonella 
creates no toxin, but is itself a cause of food 
poisoning. 


A lawyer should know the pertinent effect 
of heat and cold, that is, the amount of 
heat required to kill bacteria, the amount 
required to nullify the toxin and the tem- 
peratures at which bacteria multiply or 
create a toxin. Ordinary pasteurization for 
30 minutes at 143° F. or 15 seconds at 
160 ° F. will kill bacteria which do not form 
spores, but it takes more heat to kill the 
spores. The spore of Clostridium botulinum 
requires higher temperatures (230° F. for 
36 minutes or 245° F. for 5.27 minutes). 
As to the effect of low temperatures, a 
lawyer should know that while cold does 
not kill bacteria, food kept under refrigera- 
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tion will not permit the growth of bacteria 
or the development of toxin. The modern 
electric refrigerator is one of the best allies 
of the food-processing industry. 


It is important for a lawyer to know that 
“ptomaine poisoning” is a misnomer. As 
a term for illness, resulting after eating of 
food, of which vomiting and diarrhea are 
characteristic, it is acceptable. But as a 
term for illness caused by ptomaines, it no 
longer exists in informed circles. There is 
nothing poisonous about ptomaines. The 
best example is ripe cheese, such as lim- 
burger, which is full of ptomaines. 


The pork packer has a special type of 
illness hazard to meet—trichinosis, which is 
caused by a microscopic parasite, called 
Trichinella spiralis, found in some pork. It 
used to be a problem, but is not too fre- 
quent now because of the educational pro- 
grams which have been conducted by the 
United States Department of Agriculture 
and others on thoroughly cooking pork. It 
only requires 132° F. momentarily to kill 
trichina, although the federal government 
as a safety factor requires 137° F. This 
actually is not sufficient heat to burn your 
hand momentarily placed in a glass of water 
of that temperature, and if you drank coffee 
of that temperature it would not harm you. 
The government inspectors in all federally 
inspected meat-packing plants see to it that 
all processed meat which is not to be cooked 


before eaten is subjected to either sufficient 


heat or freezing to kill any trichina or to 
a drying process which has the same effect. 


Conduct of Trials 


Now I would like to discuss the trial of 
food poisoning cases. Based on my own 
experience and that of others in our organ- 
ization, I make the following suggestions: 


(1) Always engage local counsel to con- 
duct the details of the trial. 


(2) Spend enough time before the trial 
with him to get his mind focused on the 
facts and the pertinent aspects of food 
poisoning. 


(3) Always have a good bacteriologist 
available for counsel and testimony. 


(4) Never make an issue of whether 
plaintiff was ill or how much he suffered. 
That merely accentuates the point with the 
jury, and you will probably lose. 


(5) Don’t make the mistake of thinking 
all claimants are dishonest. In my experi- 
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ence, nearly all claimants were ill. They 
used poor reasoning in arriving at the cause 
but, once having reached it, honestly be- 
lieved they were right. That belief often 
led them to make some extreme statements, 
which they believed to be true but which 
probably were not. 


(6) Limit cross-examination to bringing 
out facts pertinent to the defense as you 
will later unroll it before the jury. 


(7) Put in a well-organized defense with 
a minimum of technical witnesses, and avoid 
purely corroborative testimony. Our own 
standard pattern has been (a) a witness 
from the plant where the meat was processed, 
(b) the government inspector from that plant, 
(c) a local doctor and (d) a bacteriologist. 
Then, of course, circumstances would dictate 
what additional witnesses were necessary. 


Perhaps a couple of experiences, as to the 
conduct of trials, will be both informative 
and interesting: 


The first experience involves an incident 
where a plaintiff overdid meeting a defense, 
and then the plaintiff’s lawyer cross-exam- 
ined a little too long. In that case it was 
claimed by the plaintiff that she became ill 
after eating pork liver. The nature of her 
illness, according to her testimony and that 
of her doctors, was serious and lasting. In 
a pretrial deposition we learned the type of 
bacterial poisoning she was claiming and 
that the liver had been prepared by her 
daughter. Her daughter had testified as to 
the thickness of the liver, and the length 
of time and the manner of cooking. We 
then had slices of liver impregnated with 
the same type of bacteria in very large 
quantities. We subjected the liver to the 
same type of cooking, and then had a bac- 
teriological examination made, which re- 
vealed that the liver was then sterile. We 
varied the thickness of the liver and the 
time of cooking so as to be on both sides 
of the thickness and time stated by the 
plaintiff's daughter. This testimony, when 
put on by the defense, apparently had a 
great deal of effect on the jury, or so at 
least the plaintiff’s attorney thought. 


For rebuttal, he had the plaintiff’s daughter 
cook some liver, and this time she actually 
measured the slices and timed the cooking 
to the second. The slices were made so 
thick, in this testimony, and the time of 
cooking was so short that it knocked out 
all of our defense testimony. On cross- 
examination, she said when she cut into the 
liver it was thoroughly cooked throughout. 
We were convinced that this could not be so. 
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e 
Never go after an expert on a sub- 


ject about which you are not very 


well informed, or where “a _ little 


knowledge is a dangerous thing.” 
« 


We were able to get a comely teacher of 
domestic science in the local high school to 
make some tests for us. We had the liver 
sliced at the thicknesses indicated in the 
last cooking by the plaintiff’s daughter and 
cooked the amount of time the plaintiff’s 
daughter said she had cooked the liver. We 
then had additional slices cooked until] the 
domestic science teacher thought, from her 
experience, the liver was well done. The 
first liver, on being cut, was bloody and 
raw. The second liver was done and was 
cooked sufficiently long to bring it within 
the tests that we had previously presented. 
We then had the young lady prepare addi- 
tional samples for presentation to the court, 
which she did. The jury cut the liver in 
both instances, and the showing was very 
graphic to them. It became quite evident 
to the plaintiff’s attorney that he had to do 
something about this particular witness, 
because she had completely demolished his 
rebuttal testimony. He started after her 
“hammer and tongs,” but to no avail, be- 
cause she had only done things she was 
qualified to do and about which she knew 
more than he did. 


Finally, in desperation, he said: “So you 
are the young lady who is responsible for 
the way my daughter has learned to cook 
in high school.” Very sweetly and with the 
trace of a smile she said: “I am sorry, Mr. 
Smith, that your daughter has not been able 
to learn to cook as well as the other girls 
in the class.” A distinct ripple went across 
the jury, and I am sure that attorney learned 
the hard way that he had asked one too 
many questions. 


I would like to tell another story about 
cross-examination, the moral of which is 
never go after an expert on a subject about 
which you are not very well informed, or 
where “a little knowledge is a dangerous 
thing.” In a trial of a food poisoning case, 
plaintiff was represented by an older lawyer 
and a young lawyer. The older lawyer con- 
ducted all the examination of witnesses. 
The young lawyer always carried a book 
with him, but try as we did we could not 
discover its title or author. When our bac- 


teriologist finished his direct testimony, the 
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young lawyer arose, book in hand. He 
said: “Doctor, are you a chemist?’ The 
witness answered: “No.” The lawyer ques- 
tioned: “Well, what are you then?” The 
answer was: “A bacteriologist.” The law- 
yer questioned: “Well, what is the differ- 
ence between a chemist and bacteriologist ?” 
Then, slowly it was disclosed that our 
bacteriologist had taken every course in 
chemistry, both undergraduate and grad- 
uate, given by a well-known university. 
Our young lawyer had now qualified our 
Witness as an expert in chemistry. He then 
opened his book and read from it a long 
formula, and asked: “Doctor, what is that 
the formula for?” The bacteriologist an- 
swered: “Nothing.” The lawyer questioned : 
“What, I read a formula from a chemistry 
textbook used in the high schools of this 
great state, and you say it doesn’t mean 
anything?” The answer was: “No, I didn’t 
say that. It is what is known as an em- 
pirical formula. There are about 100 for- 
mulas which come from that, and each of 
those is the formula for something. I know 
some of them but not all.” He then pro- 
ceeded to reel off about 50 in rapid order, 
and then rather apologetically said: “I guess 
that is about all of them I can give.” The 
young lawyer thumbed through his book, 
looking for light, received none, swallowed 
a couple of times, and said: “That is all.” 
The decorum of the courtroom was broken 
by laughter from the jury. We later learned 
that the young lawyer had worked his way 


through law school by teaching chemistry 
in high school some years before and had 
the idea that he knew something about 
chemistry. Perhaps he did, but not enough 
on this occasion. 

I will now conclude with another story 
about the kind of argument you sometimes 
meet before small-town juries. After the 
testimony was all. in, a plaintiff’s attorney, 
in addressing the jury, discussed the testi- 
mony offered by the defense, and proceeded 
in his own way to demolish each of the 
defense witnesses. One of the important 
witnesses for the defense was a bacteri- 
ologist who had his doctor’s degree, had 
taught medical students, had been on the 
staff of Mayo’s and had other scientific 
honors. When plaintiff’s attorney came to 
this witness he handled him in this rather 
unique way: He said: “Now there is the 
learned Dr. Jensen. He is probably the 
most learned man I have ever seen. He has 
been to this college and that, and has more 
degrees than all of us put together. It is 
quite a problem, in my mind, what to do 
about the testimony of the learned doctor. 
When I get into a quandary of this sort 
I always go to the Good Book for advice, 
and that is exactly what I have done.” He 
then opened the Bible to the twenty-sixth 
chapter of Acts, the twenty-fourth verse, 
and read this to the jury: “Too much learn- 
ing has driven thee mad.” He added: “The 
learned doctor is plumb nuts. Don’t pay 
any attention to his testimony.” [The End] 
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PRODUCT LIABILITY: 


Directions for Use and 


the Duty to Warn 


By HARDY CROSS DILLARD and HARRIS HART, II 


Though he is not responsible for the 
views expressed in this-article, the writ- 
ers are indebted to Professor Charles O. 
Gregory of the University of Virginia 
Law School for helpful 
and for leads to a number of recent 
They are .also indebted to S. L. 
Craig of the Danville bar for access to 
a comprehensive memorandum dealing, 
in particu.ar, with legal problems inci- 
dent to consumers suffering from al- 
lergy. This article is reprinted from the 
February, 1955 Virginia Law Review. 


suggestions 


cases. 


LIABILITY of a manufacturer 
on the market goods 
that are either defectively made or unsuited 


rmHE 


& who launches 


for the purposes intended has been the ob- 
ject of almost continuous case analysis and 
critical discussion for well over a century. 
It is hardly necessary to remind the reader 
that, whether the action were grounded in 


1It is common knowledge that the wide cur- 
rency given to “privity of contract’’ was due, 
in part, to a misinterpretation of the leading 
case of Winterbottom v. Wright, 10 M. & W. 
109, 152 Eng. Rep. 402 (Ex. 1842). Nevertheless, 
the felt necessity for privity lingered for many 
years. While its application in negligence 
actions in the product liability field has pretty 
much vanished by now (see Pierce v. Ford 
Motor Company, 1 Automobile Cases (2d) 600, 
190 F. (2d) 910 (CA-4), cert. den., 342 U. S. 887 
(1951); Baxter v. Ford Motor Company, 168 
Wash. 456, 12 Pac. (2d) 409 (1932)), it still 
persists in many jurisdictions (including Vir- 
ginia) when the action is based on an alleged 
breach of express or implied warranties. At- 
tempts to get around the privity concept in the 
so-called ‘‘food’’ cases are well known. Prosser 
on Torts, Secs. 688-693 (1941): Feezer, ‘‘Manu- 
facturer’s Liability for Injuries Caused by His 
Products: Defective Automobiles,'’ 37 Michigan 
Law Review 1 (1938). 

2 The liability of the manufacturer to the 
ultimate consumer has been exhaustively treated 
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contract or tort, “privity’—a concept con- 
genial to the nineteenth-century mind for 
various reasons—for many years and under 
varying circumstances acted as an insulat- 
ing device protecting the manufacturer from 
liability to a remote plaintiff injured by the 
product. The emasculation of the privity 
concept in tort and its gradual erosion in 
contract are also familiar stories.’ 

The decline of the privity concept tended 
to focus attention to a greater extent on the 
enlarged duty of the manufacturer not only 
to the buying public but even to the using 
public. Foreseeability of injury, usually 
framed as a jury issue, has become the 
measure of the defendant’s duty.* If the 
article is defectively made, is used as nor- 
mally anticipated and causes some kind of 
foreseeable injury, the defendant can be 
held liable. The plaintiff’s difficulties now 
rest less in overcoming a legal immunity 
than in establishing a frequently complicated 
fact, namely, that the defendant was negli- 
gent in manufacturing the product. Even 
when aided by res ipsa loquitur, his recovery 
is, of course, by no means assured because 


in the reviews. See Jeanblanc, ‘‘Manufacturers’ 
Liability to Persons Other than Their Immedi- 
ate Vendees,’’ 24 Virginia Law Review 134 
(1937); Bohlen, ‘‘Liability of Manufacturers to 
Persons Other than Their Immediate Vendees,’’ 
45 Law Quarterly Review 343 (1929). The lead- 
ing cases are cited in Prosser on Torts, Secs. 
206-210, 674-683 (1941). While attention usually 
centers on Cardozo’s celebrated opinion in Mac- 
Pherson v. Buick Motor Company, 217 N. Y. 382, 
111 N. E. 1050 (1916), and Lord Atkin’s equally 
famous opinion in M’Alister (or Donoghue) v. 
Stevenson, (1932) A. C. 562, it is worth noting 
that these decisions were foreshadowed by 
Justice Buchanan’s opinion in Standard Oil 
Company v. Wakefield, 102 Va. 824, 47S. E. 830 
(1904). A recent opinion by Judge Parker pro- 
vides an excellent analysis of the broad doctrine 
in light of its history. See Pierce v. Ford Motor 
Company, cited at footnote 1. Convenient col- 
lections of cases will be found in Notes 13 
A. L. R. 1176 (1921), 17 A. L. R. 672 (1922), 
39 A. L. R. 992 (1925), 63 A. L. R. 340 (1929), 
74 A. L. R. 343 (1931). 
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of the technical features involved in rebut- 
ting the evidence of careful construction 
and testing that the manufacturer can so 
frequently advance. Nevertheless, foresee- 
ability of injury based on negligent manu- 
facture provides a reliable peg upon which 
to hang a claim. 

But what if the article were not defec- 
tively made and yet causes injury? This 
unhappy situation can arise under a number 
of circumstances, one of which is keyed to 
the invisible capacity for harm of a poten- 
tially dangerous product. The revolving 
blades of an electric fan may well carry 
their own warning of danger, while the 
hidden properties of an eyewash, a_ hair 
tonic or an apple spray do not. Is it the 
duty of the manufacturer to warn of hidden 
dangers? Even before the demise of privity 
it had been so held, as will appear more fully 
hereafter. The manufacturer’s duty extends 
beyond manufacture to distribution, since 
the capacity for harm clearly is linked not 
alone to the production of the product, but 
also to its foreseeable use. Efficiency of 
manufacture is thus a necessary, but not 
always a sufficient, condition for claiming 
immunity. This means that, under certain 
circumstances (analyzed hereafter), the 
manufacturer is under the positive duty to 
speak out if the product is capable of harm 
and does not itself carry a message of 
danger. But how is he to speak—and to 
whom? Every product—even a lead pencil 
or a safety pin—is capable of harm in the 
hands of the immature or the indiscreet. 
Must he speak to them? Furthermore, the 
product may be harmless when applied to 
One person, but not to another, as, for in- 
stance, when the user is allergic to some 
component ingredient. Must he speak to 
those who are allergic? 


Assuming a duty to warn of dangers, how 
is this duty discharged? How must the 
manufacturer speak? May he exhaust his 
duty by giving “directions for use” which, 


if followed, would prevent injury? Or is 
“misuse,” that is, a failure to follow direc- 
tions, itself foreseeable and thus to be 
warned against? 

The manufacturer who issues what he 
believes to be adequate “directions for use” 
may well feel aggrieved if he is held liable 
for damages to a plaintiff indiscreet enough 
to ignore them. Not without reason, he 
may take the position that the plaintiff was 
the instrument of his own disaster, and that 
the court should so hold as a matter of 
law. Yet to take this position is to assume 
that the duty to warn of danger in using 
the product is exhausted by giving direc- 
tions for using it. If warnings and directions 
serve different purposes, that is, if warnings 
have to do with avoiding danger while di- 
rections have to do with promoting ef- 
ficiency, the requirements of the former may 
not be discharged by giving the latter. This 
was one of the points at issue in a recent 
Virginia case,’ which, though it appears to 
have escaped critical attention, deserves ex- 
tended analysis. The purpose of this article 
is not to supply an analysis of the many 
cases dealing with product liability, either 
at common law or under the many federal 
and state statutes, but merely to locate this 
particular case in the broader context of 
that liability. The need to do so is stimu- 
lated by the danger, visualized in the dis- 
senting opinion, that without close analysis, 
the case will be taken to announce a prin- 
ciple carrying implications more far-reaching 
than the facts warrant. 


McCLANAHAN CASE 


While the evidence in the McClanahan 
case was voluminous and often conflicting, 
the operative facts on which the Virginia 
Supreme Court of Appeals based its deci- 
sion are clear. In 1949 the defendant, Cali- 
fornia Spray-Chemical Corporation, placed 
on the market a new spray, called “Tag,” 
which was designed to control and eliminate 
from apple orchards a fungus known as 
“scab.” Tag differed from sprays customarily 
used in the area in that its basic ingredient 
was phenyl mercury acetate instead of lime 
sulphur. The plaintiffs, orchardists in Albe- 
marle County, Virginia, applied this new 
product to their diseased trees and lost 
their apple crops for 1949 and 1950.‘ This 
loss was attributed to the fact that, when 





% McClanahan v. California Spray-Chemical 
Corporation, 2 Negligence Cases (2d) 34, 194 
Va. 842, 75S. E. (2d) 712 (1953). 

*In the growth process of apples, extreme 
defoliation will eliminate not only primary, but 
also secondary, leaves. The latter are needed to 
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manufacture sugar and energy to produce the 
crop of fruit for the current year, and also to 
“‘set’’? the bloom buds for the following year. 
For this reason, severe defoliation kills the crop 
for two years. 
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As will appear from the text, this ar- 
ticle was inspired by the McClanahan 
case. One of the writers of this arti- 
cle was associated with other counsel 
for the plaintiffs in preparing and pre- 
senting the case on appeal. While 
every effort has been made to present 
an objective analysis of the law, the 
reader is warned that the article may 
reflect the partiality so natural to the 


advocate. 
a 


applied to trees heavily infested with scab, 
Tag was likely to cause, and in fact did 
cause, the leaves of the trees to drop, result- 
ing in the destruction of the fruit. 

At the trial and on appeal, the defendant 
vigorously insisted that it had discharged 
its duty to warn, and that the loss was 
caused by the failure of the applegrower to 
follow directions relative to the proper time 
for application of the fungicide. For rea- 
sons intimately connected with the growth 
processes of apple buds, the time at which 
various sprays are applied is critically im- 
portant. A jury verdict for $30,000 was set 
aside by the trial court on the ground that 
any warning statement required by the Vir- 
ginia Insecticide, Fungicide and Rodenticide 
Law’ was given since it was unnecessary 
to warn of danger to the object to which 
the spray was applied. The court also 
intimated that a failure to follow directions 
would constitute contributory negligence as 
a matter of law. 

The theory advanced by the trial court 
was that the section dealing with directions 
specified what is required in using the 
product for the purposes intended, whereas 


5 Virginia Code, Sec. 3-208.7 (1950). As will 
appear more fully hereafter, the Virginia statute 
was modeled on the federal insecticide act. 
Similar acts have been enacted in at least 17 
other states. Relevant sections of the federal 
act are quoted at p. 489, below. 

® The directions were contained in the label- 
ing and in a pamphlet advertising the product. 
The crucial warning provisions were conflicting. 
The pamphlet stated: 

“Caution Do not use this product on 
bearing apple trees later than two weeks fol- 
lowing petal fall or the first cover spray, which- 
ever comes first.’’ 

The label stated: ‘‘Do not use this product 
on bearing apple trees later than petal fall.’’ 

Plaintiffs argued that the product was applied 
within the two-week period allowed by the 
pamphlet. The facts at the trial supported 
plaintiffs’ contention and, in light of the jury 
verdict, should have been assumed correct on 
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the section dealing with warnings applied 
not to a warning of what may happen if 
directions are not followed, but to incidental 
dangers not connected with the purposes 
for which the preparation is used.* The 
court stated that “a manufacturer should 
have the right to assume that if he sells a 
product and if he gives proper directions, it 
will not be used other than as directed, or 
at least that if it is so used, no liability will 
be incurred.” ® 

So viewed, warnings are limited to dan- 
gers which may result when directions are 
followed, and need not embrace those result- 
ing when they are not. To hold otherwise, 
the court said, would lead to the absurd 
result that a manufacturer would be re- 
quired to issue negative warnings to “use 
as directed and not otherwise or damage 
may ensue.”*® The reasoning of the trial 
court, however plausible, did not prevail. 
On petition for writ of error, the judgment 
of the trial court was reversed, the jury 
verdict was reinstated and final judgment 
was entered for the plaintiffs. 

In the argument of the case, counsel for 
the plaintiffs refused to concede that the 
plaintiffs had failed to follow directions. 
The argument centered on alleged ambigu- 
ities lurking in the literature accompanying 
the distribution and marketing of the spray. 
The point was not, however, pressed with 
vigor, nor was it necessary to do so. The 
theory of the plaintiffs’ case was that the 
warning statement contained on the label 
and in the literature was 
inadequate at common law and a fortiori 
under the statutes. This being so, the ques- 
tion whether plaintiffs followed directions 
became largely irrelevant. 


accompanying 


3asic to this 
contention was the theory that directions 


and warnings serve distinctive purposes; 


that the warning must be directed toward 
appeal. The dissenting opinion is, therefore, 
inaccurate in stating the following: 

‘Since the plaintiffs used it [the spray] ‘later 
than two weeks following petal fall or the first 
cover spray’ the difference between the warn- 
ings on the label and the pamphlet is inconse- 
quential.”’ 

™ Transcript of Record, No. 4057, p. 25. Later 
in its opinion the court stated: ‘‘It is true that 
the statute contemplates a warning in addition 
to the directions, but this warning seems to be 
intended to prevent injury to persons, animals 
or crops other than those which are being 
treated.”’ 

The able, five-page written opinion of the trial 
court was incorporated verbatim in the record, 
at pp. 22-27. 

8’ Record cited at footnote 7, at p. 26. 

® Record cited at footnote 7; see McClanahan 
case. 
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those dangers which are reasonably fore- 
seeable, including hazards to the object 
itself; and that deviations from directions 
are themselves a foreseeable contingency, 
especially if plaintiffs follow ‘commonly 
recognized safe practice” in the application 
of the spray. 

The Supreme Court of Appeals of Vir- 
ginia, in an opinion reminiscent in spots of 
the sweeping language used by Brett, M. R., 
in Heaven v. Pender,” yet characterized 
throughout by close attention to the de- 
tails of the apple-growing process as well 
as to the language and history of relevant 
statutes, adopted the theory of the plaintiffs’ 
case, stating: 

“The fact that directions are overlooked 
or are not meticulously followed does not 
relieve the manufacturer of the duty to warn 
of latent dangers common to a class of 
articles.” ” 


The issue of adequacy of warning under 
the Virginia statute having been properly 
presented to the jury, it could not be said 
as a matter of law that the plaintiffs were 
contributorily negligent. 


It will be observed that the case involved 
neither a defectively manufactured product 
nor one which failed to accomplish the pur- 
poses intended. Furthermore, the deficiency 
in marketing could not be ascribed to faulty 
directions for use. It was conceded that, 
had the directions been followed, no injury 
would have resulted.” The case thus comes 
to grips directly with the single issue of 
adequacy of warning. 
has frequently been 


The duty to warn 
mentioned in cases 
covering a wide variety of products, but 
few cases have been based on its breach 
alone. Yet it would seem that the manu- 
facturer of a new product would be faced 
immediately with the problem considered 
in the McClanahan case. The kinds of tests 
needed prior to marketing the product, the 


methods of marketing and even the adver- 
tisement of the product may well be affected 
by a potential liability to purchasers and 
users, owing to inadequate warning. 

A simple illustration may suffice to bring 
home the relation between directions and 
warnings resulting from the holding in the 
McClanahan case: Suppose a new tooth- 
paste were invented capable of giving al- 
most complete protection against decay, yet 
likely, if used more than twice daily, per- 
manently to discolor the teeth. Not only 
would directions such as, “For Best Results 
Use Twice Daily,” be clearly inadequate 
but, even such forthright statements as, ““Do 
Not Use More Than Twice Daily,” would 
be inadequate unless accompanied by a 
warning statement cautioning the user that 
permanent damage was likely to result from 
more frequent applications. A bold cau- 
tionary statement setting forth the exact 
nature of the dangers involved would be 
necessary to protect the manufacturer fully. 
Such factors as the likelihood that the aver- 
age toothpaste user would not otherwise 
take more than a cursory glance at the 
label of an ordinary toothpaste containet 
must be taken into account. 


Perhaps, as will appear more fully here- 
after, the manufacturer may avoid ultimate 
liability by showing that he had no reason- 
able way of knowing that his product was 
charged with such dangerous potentialities. 
Even so, he could hardly escape the ordeal 
of a jury trial on an issue as to which the 
jury’s knowledge is likely to be limited, 
and in an environment in which its sym- 
pathy for the plaintiff is likely to be great. 
This specific point was not emphasized in 
the McClanahan case,“ partly because the 
warning requirement of the statute appeared 
to strip the defendant of this defense, and 
partly because of the importance attached 
by counsel to the plaintiffs’ failure to fol- 
low directions. 





111 Q. B. D. 503 (C. A., 1883). 

11 Case cited at footnote 3. 

1% As indicated in footnote 6, above, and as 
will appear more fully in footnote 90, below, a 
distinction is drawn between ‘‘labeling’’ and 
a “‘label’’ pasted to the container. The former 
includes pamphlets or leaflets which may be dis- 
tributed separately from the product. In the 
McClanahan case, a discrepancy between the 
language of the label and that of a pamphlet 
led counsel to insist that directions had been 
followed. However, it was conceded that the 
plaintiffs had read the directions on the label 
and that, had they been followed, no injury 
would have occurred. The trial court stressed 
this point and also intimated that there was 
insufficient evidence of reliance on the pamphlet. 
Record cited at footnote 7, at pp. 26, 27. 
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1% Knowledge of the fact that Tag would cause 
defoliation if scab had gotten well started was 
attributed to the defendant, based principally 
on the testimony of the scientist chiefly re- 
sponsible for developing the product and on that 
of an independent expert. On the other hand, 
there was evidence, not stressed by the court, 
that defendants were caught by surprise upon 
learning of the disaster attending the use of 
their product. See record cited at footnote 7, 
at pp. 105, 129. The significance of actual or 
constructive knowledge of danger, as it bears 
on the manufacturer’s liability, is discussed 
below, at pp. 480-481; the significance of the 
court’s handling of operative facts is mentioned 
below, at p. 492. 
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In his dissent, Justice Spratley stated that 
the majority opinion, in allowing recovery 
even though the directions attached to Tag 
may not have been followed, “fashions a 
broad, law of negligence one 
apt to cause embarrassment in the future.” * 
This statement invites an examination of the 
duty placed upon the manufacturer, both by 
the common law and under various state 
and federal statutes, to give full and com- 
plete instructions and adequate warning 
statements. 


new 


COMMON LAW LIABILITY 


The duty to warn against unusual hazards 
has long been recognized as a source of tort 
liability at common law. In ordinary trans- 
actions, such as the sale of an automobile, 
it has been held that a salesman who demon- 
strated the use of a crank, but failed to 


caution against the possibilities of a kick- 
back, was liable for the resulting injury.” 


Nor was this liability always limited by 
notions of privity of contract, even before 
the MacPherson decision.” A_ substantial 
number of jurisdictions took the position 
that if a manufacturer placed an “inherently 
dangerous” article on the market without 
notice, he was liable to anticipated users, 
the elements of “inherent danger” and “fail- 
ure to give notice’ combining to mark an 
exception to the privity requirement. In 
this way, the Michigan court held the manu- 
facturer of fur coats liable to pur- 
chasers who were injured because of the 
type of dye used.” In certain of these early 
cases, recovery was based on fraudulent 
concealment of the danger by the manu- 
facturer.” In others, the liability was simply 


those 


14 See case cited at footnote 3. 

1 See Martin v. Maxwell-Brisco Motor Vehicle 
Company, 158 Mo. App. 188, 138 S. W. 65 (1911). 

16 Cited at footnote 2. 

1% Gerkin v. Brown & Schler Company, 177 
Mich. 45, 143 N. W. 48 (1913). 

8 Clement v. Crosby & Company, 148 Mich. 
293, 111 N. W. 745 (1907). 

19 Waters-Pierce Oil Company v. Deselms, 212 
U. S. 159 (1909); Kentucky Independent Oil 
Company v. Schnitzler, 208 Ky. 507, 271 S. W. 
570 (1925). 

2 Farley v. Edward HE. Tower Company, 271 
Mass. 230, 171 N. E. 639 (1930). Here the maker 
of celluloid combs was held liable for injuries 
received when the combs caught fire while being 
used in connection with a hair-drying machine. 
Cf. discussions in Huset v. J. I. Case Threshing 
Machine Company, 120 F. 865 (CCA-8, 1903), and 
Flies v. Fox Brothers Buick Company, 196 Wis. 
196, 218 N. W. 855 (1928). The many meanings 
given to the expression ‘‘inherently’’ dangerous, 
and the various extensions of the original mean- 
ing occasioned by changing notions of the fair- 
est way to balance conflicting interest in an age 
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stated in terms of the broader duty owed 
the buying public.” 

The more modern case law universally 
holds the manufacturer liable for injury due 
to inherently dangerous articles marketed 
without the necessary cautionary statements. 
The danger is said to be “inherent” when 
it derives from the nature of the article 
itself, as opposed to dangers resulting from 
a defectively made article that is ordinarily 
harmless.” Liability for injuries resulting 
from a defectively made article is grounded 
on the negligence causing the defect. Lia- 
bility arising out of an inherently danger- 
ous article, on the other hand, is predicated 
on the failure to give notice of the danger. 
The negligence attaches not to the manu- 
facturing, but to the distributing and mar- 
keting process. 

Orr v. Shell Oil Company™ clearly stated 
the modern rule generally applied to the 
manufacturer of an inherently dangerous 
article. There the plaintiff's employer con- 
tracted with Shell to mix an insecticide to 
be sold under Shell’s name. Shell supplied 
the formula for the mixture and the chemicals 
to be used, one of which was kesscocide. The 
plaintiff suffered a skin infection due to 
contact with kesscocide and brought suit 
against Shell. In sustaining a verdict for 
the plaintiff, the Missouri court stated that 
knowledge on the part of Shell of the dan- 
gers inherent in the chemical imposed a 
duty to warn. The Restatement of Torts, 
Section 388, dealing with the liability of the 
supplier of an article which is dangerous 
when used in the intended manner, was 
quoted with approval.” The court stated 
that the basis for this liability arises from 
a social responsibility to use due care to 
of mass production, are beyond the scope of 
this discussion. 

7110 Negligence Cases 42, 352 Mo. 288, 177 
S. W. (2d) 608 (1943). 


22**One who supplies directly or through a 
third person a chattel for another to use, is 
subject to liability to those whom the supplier 
should expect to use the chattel with the con- 
sent of the other or to be in the vicinity of its 
probable use, for bodily harm caused by the 
use of the chattel in the manner for which and 
by a person for whose use it is supplied, if the 
supplier 

“‘(a) knows, or from facts known to him 
should realize that the chattel is or is likely to 
be dangerous for the use for which it is sup- 
plied; 

‘“(b) and has no reason to believe that those 
for whose use the chattel is supplied will 
realize its dangerous condition; and 


““(c) fails to exercise reasonable care to in- 
form them of its dangerous condition or of the 
facts which make it likely to be so.’’ Case cited 
at footnote 21. 
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avoid injuring those persons likely to be 
injured if such care is not used. The tort 
was the failure to warn. 

De Vito v., United Air Lines, Inc..” in- 
volved unusual facts, but announced the 
same principle. In a wrongful death action 
arising out of the crash of a DC-6, the 
plaintiff's evidence showed that the acci- 
dent was caused by the escape into the cock- 
pit of carbon monoxide in such toxic pro- 
portions as to cause the pilots to lose con- 
sciousness, and that the Douglas Aircraft 
Company, which built the plane, had notice 
of this danger. The plaintiff recovered against 
Douglas not on the basis of a negligently 
constructed airplane, but because Douglas 
negligently failed to warn the United Air 
Lines of the danger so that precautionary 
steps could be taken. The case is particu- 
larly instructive since proof of negligence 
based on faulty construction would neces- 
sarily have involved an excessive amount of 
expert testimony dealing with aeronautical 
technicalities which would have tended hope- 
lessly to confuse the jury. Negligence based 
on the failure to warn escapes this difficulty, 
since it merely requires actual or construc- 
tive knowledge of the danger on the part 
of the manufacturer, and the lack of a 
warning notice. 

A few jurisdictions still pay lip service 
to the requirement of privity of contract, 
but are no longer so bound by the notion 
that recovery is refused the ultimate pur- 
chaser. Ebers v. General Chemical Company,* 
furnishes a typical example. The factual 
situation is similar to that in the McClanahan 
case, in that the plaintiff’s peach trees were 
damaged by an insecticide spray manufac- 
tured by the defendant. The insecticide was 
advertised as an absolutely safe way to kill 
peach borers, although the manufacturer 
knew that too heavy an application of the 
principal chemical involved would injure the 
trees. Nonetheless, the defendant relied 
completely on instructions for use which 
it had drafted, and on tests made by the 
United States Department of Agriculture. 
It is significant that no tests were made in 
Michigan, where the damage occurred. 

In reversing a directed verdict for the 
defendant, the Michigan court held that the 


2219 Negligence Cases 789, 98 F. Supp. 88 
(DC N. Y., 1951). This case arose out of the 
tragic air crash at Mt. Carmel, Pennsylvania, 
on June 17, 1948, under prevailing good weather 
conditions. Thirty-nine passengers and four 
crew members were killed; there were no 
survivors. 

2411 Negligence Cases 736, 310 Mich. 261, 17 
N. W. (2d) 176 (1945). 

2 Case cited at footnote 24 (quoting from 
Hertzler v. Manshum, 228 Mich. 416, 423, 200 
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issue of the defendant’s negligence was 
properly for the jury. It said that since the 
defendant knew, or should have known, 
that its product was inherently dangerous, 
it had the duty to protect ultimate pur- 
chasers and users from injury by giving 
proper instructions and warning statements. 
The action in tort was based on the special 
relationship initiated by the defendant, which 
had entered upon a course of conduct with 
a business flavor. This imposed upon it 
the duty to act carefully, a duty that was 
not diminished by a disclaimer of warranty. 
Such a duty brought the defendant, as man- 
ufacturer, into privity with the plaintiff. The 
fiction of an implied warranty was not neces- 
sary to satisfy the requirements of privity, 
yet the court quoted with approval the state- 
ment in a prior case which expressly de- 
clared that breach of an implied warranty 
“except in name and to establish privity 
is the same thing as negligence.”’* 
Innumerable cases affirm the principle that 
the manufacturer must warn of inherent 
danger. Perhaps the rule is best stated in 
Noone v. Fred Perlberg, Inc.* Here the 
plaintiff was badly burned when her skirt, 
which had been treated with nitrocellulose 
sizing, ignited after being brushed by a 
cigarette. The New York court said that 
“when a manufacturer sells an inherently 
dangerous article for use in its existing 
state, the danger not being known to the 
purchaser and not patent, and notice is not 


given of the danger or it cannot be dis-. 


covered by reasonable inspection, the manu- 
facturer is legally liable for personal injuries 
received by one who uses the manufactured 
article in the ordinary and expected manner.” * 

In an earlier case involving an exploding 
cigarette, the New York court stated that 
the purpose of imposing liability on the 
manufacturer is to protect “the health of 
the people, and to insure scrupulous care 
in the preparation of those articles of com- 
merce so as to reduce to a minimum all 
danger to those using them as they were 
designed to be used.” * 

Many recent cases announce the same 
basic principle as to the manufacturer’s 
duty to warn.” 


N. W. 155, 157 (1924), a case involving the dis- 
tribution of poisoned flour). 

7°10 Negligence Cases 1122, 268 App. Div. 149, 
49 N. Y. S. (2d) 460 (1st Dept., 1944), aff'd, 
294 N. Y. 680, 60 N. E. (2d) 839 (1945). 

7 Case cited at footnote 26. 


*s Meditz v. Liggett & Myers Tobacco Com- 
pany, 167 Misc. 176, 181, 3 N. Y. S. (2d) 357, 
362 (New York City Ct., 1938). 

* Particular attention is invited to the hold- 
ings and statements of the court in Tomao v. 


IL J—July, 1955 
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Knowledge of danger.—While the almost 
universal rule at common law requires warning 
of inherent danger from articles placed on 
the market, the manufacturer is still not an 
insurer of the safety of his product.” Before 
the plaintiff establishes a prima-facie case 
based on the negligent failure to warn of 
an inherent danger, he must offer evidence 
to the effect that the manufacturer either 
knew, or through the exercise of reasonable 
care should have known, of the existence of 
the danger.” In the ordinary case based on 
a failure to warn, this requirement of knowl- 
edge on the part of the manufacturer is 
not hard to satisfy, even though res ipsa 
loquitur may not be available to help the 
plaintiff.” While actual knowledge on the 
part of the manufacturer would be difficult 
to prove, it is equally difficult for the de- 
fendant manufacturer to assert plausibly 
that with reasonable care he could not have 
discovered the inherently dangerous char- 
acter of his product. Recovery is ordinarily 
based on the assumption that, had the man- 
ufacturer not been. negligent in failing ade- 
quately to test the product, he would have 
recognized the necessity for a warning. 

A Massachusetts case™ involving a com- 
bustible paint provides an example. The 


paint contained a highly volatile substance 
which vaporized when exposed to air, form- 


(Footnote 29 continued) 
A, P. DeSanno & Son, Inc., 2 Negligence Cases 
(2d) 1131, 209 F. (2d) 544 (CA-3, 1954) (failure 
to warn potential user of maximum safe operat- 
ing speed of grinding wheel); Hopkins v. E. I. 
duPont deNemours & Company, 1 Negligence 
Cases (2d) 487, 199 F. (2d) 930 (CA-3, 1952) 
(premature explosions of dynamite, sufficient 
evidence to take to the jury issue of adequacy 
of warning): Hartmon v. National Heater Com- 
pany, 2 Negligence Cases (2d) 894, 60 N. W. 
(2d) 804 (Minn., 1953) (explosion of gas con- 
version burner); Gall v. Union Ice Company, 
108 Cal. App. (2d) 303, 239 Pac. (2d) 48 (1951) 
(explosion of sulphuric acid drum—Restatement 
of Torts, Vol. 2, Sec. 388 (1934), quoted with 
approval—issue of adequacy of warning properly 
held for the jury). The facts and holding in 
the Tomao case, above, deserve careful com- 
parison with the facts and holding in Hentschel 
v. Baby Bathinette Corporation, 3 Negligence 
Cases (2d) 1087, 215 F. (2d) 102 (CA-2, 1954), 
and in particular with Judge Frank's dissenting 
opinion at pp. 105, 111-114. The Bathinette 
case is discussed below, at footnote 62. 

® FHF. I. duPont deNemours & Company v. 
Baridon, 73 F. (2d) 26 (CCA-8, 1934). However, 
cf. statements concerning ‘‘strict liability’’ in 
Chapman Chemical Company v. Taylor, 17 Neg- 
ligence Cases 136, 215 Ark. 630, 222 S. W. (2d) 
870 (1949) (case involved damage caused by 
spread of chemical dust, known as 2-4-D, used in 
spraying crops from airplane). For a recent 
discussion of the trend toward strict or quasi- 
strict ‘‘enterprise liability,’’ see Ehrenzweig, 
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ing an explosive gas. The defendant main- 
tained that he had no actual knowledge of 
the explosive character of the paint since 
he was not the actual manufacturer but 
merely sold the product under his name. In 
disposing of this contention, the court stated 
that there was no need to prove that the 
defendant had actual knowledge of the in- 
herent danger. The manufacturer, or one 
who represents himself as such, must be 
presumed to know the nature and quality of 
the resultant compound which he solicits the 
public to purchase. 

The question ordinarily put to the jury 
is whether the defendant, in the exercise of 
reasonable care, should have known of the 
danger and forewarned the plaintiff.* Only 
in the exceptional case, usually involving 
a history of successful use, will the jury 
determine this issue in favor of the defend- 
ant, or the court decide that the jury’s deci- 
sion is unsupported by the evidence. One 
such exception is furnished by the frequently 
cited case of Cleary v. John M. Maris Com- 
pany.” Here an infant was poisoned, al- 
legedly because its mother used metallic 
nipple shields made by the defendant and 
advertised as in way harmful to the 
child.” The defense was based primarily on 
the fact that thousands of people had used 
these shields for a great many years with- 
out harmful results. 


“no 


Negligence Without Fault (1951): cf. Notes, 
33 California Law Review 637 (1945); 37 Colum- 
bia Law Review 77 (1937). 

31 For example, Campo v. Scofield, 18 Negli- 
gence Cases 1047, 301 N. Y. 468, 95 N. E. (2d) 
802 (1950); Rankin v. Harlan Retreading Com- 
pany, 11 Negligence Cases 366, 298 Ky. 461, 183 
S. W. (2d) 140 (1944); West Disinfecting Com- 
pany v. Plummer, 44 App. D. C. 345 (1916); 
see Hopkins v. E. I. duPont deNemours €& 
Company, cited at footnote 29. 

82 See Prosser on Torts, Secs. 291-310, 683-685 
(1941), for a discussion of the application of 
res ipsa loquitur. The requirement that the 
cause of the accident be in the exclusive control 
of the defendant frequently knocks out the 
availability of res ipsa loquitur in cases in 
which drugs are administered by physicians or 
through hospital auspices. Among the many 
cases bearing on the subject, the following 
should be noted: Henderson v. National Drug 
Company, 6 Negligence Cases 1074, 343 Pa. 601, 
23 Atl. (2d) 743 (1942); Sandler v. Garrison, 
249 N. Y. 236, 164 N. E. 36 (1928): Baudenbach 
v. Schwerdtfeger, 224 App. Div. 314, 230 N. Y. S. 
640 (3d Dept., 1928). 

3 Thornhill v. Carpenter-Morton 
220 Mass. 593, 108 N. E. 474 (1915). 

4 See, for example, Hopkins v. EH. I. duPont 
deNemours & Company, cited at footnote 29; 
Maize v. Atlantic Refining Company, 12 Negli- 
gence Cases 78, 352 Pa. 51, 41 Atl. (2d) 850 
(1945): case cited at footnote 33. 

3173 Misc. 954, 19 N. Y. S. 
1940). 


Company, 


(2d) 38 (S. Ct., 
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In reversing a verdict in favor of the 
plaintiff, the court stated that the defendant 
must be held to have knowledge only of 
reasonably probable danger, not of every 
possible danger. The manufacturer owes 
only the duty to exercise reasonable care 
under the circumstances. Since the shields 
had been widely used in the past without 
harmful results, the manufacturer could not 
be expected to anticipate injury in the future. 
Hence there was no duty to warn. Two 
aspects of this case are interesting. In the 
first place, the court in its review of the evi- 
dence expressed serious doubt that the 
poisoning had actually been caused by the 
proper use of the shields. Rather than re- 
verse the jury’s finding of fact to this effect, 
the court was able to hold in favor of the 
defendant on the basis that no warning was 
required since there was no knowledge of 
probable danger. Second, the case seems to 
say that, if one baby in thousands suffered 
harm because of its peculiar susceptibility 
to poisoning of this nature, there could be 
no recovery. 

% ‘Allergy, in its broad implication, desig- 
nates hypersensitiveness in man and evidences 
itself by abnormal responses of tissues to physi- 
cal or chemical stimuli.’’ Feinberg, Allergy in 
Practice (2d Ed., 1946), p. 3. 

The study of allergies and allergic reactions 
is a relatively new field in medicine, and, thus, 
the problem of the allergic consumer has not 
come before the courts very often. Further- 
more, the decided cases are in confusion as to 
what theories should be adopted to determine 
whether to permit or deny a recovery to an 
allergic or idiosyncratic plaintiff. In the Cleary 
case, discussed in the text, and in Briggs v. 
National Industries, Inc., 17 Negligence Cases 
206, 92 Cal. App. (2d) 542, 207 Pac. (2d) 110 
(1949) (hair wave preparation), and Singer v. 
Oken, 193 Misc. 1058, 87 N. Y. S. (2d) 686 (S. Ct., 
1949) (calomine lotion with 1 per cent phenol 
added), recovery was denied on the theory that 
there could be no negligence for failing to warn 
where the defendant did not know, and could 
not reasonably have been expected to know, of 
the danger. 

However, there is one very well-reasoned 
opinion based on the negligence approach which 
holds that where a manufacturer knew that 
his product would be injurious to ‘‘some’’ per- 
sons, he was negligent in failing to warn. 
Gerkin v. Brown & Sehler Company, cited at 
footnote 17 (dye on fur collar of coat). There 
is another line of decisions in which the plain- 
tiff seeks to base a recovery on the theory that 
the defendant has breached the implied war- 
ranty of fitness for a particular purpose by 
selling a product harmful to the plaintiff. The 
better considered opinions permit the allergic 
consumer to recover. Bianchi v. Denholm & 
McKay Company, 1 Negligence Cases 615, 302 
Mass. 469, 19 N. E. (2d) 697 (1939) (face pow- 
der); Zirpola v. Adam Hat Stores, Inc., 1 Neg- 
ligence Cases 525, 122 N. J. L. 21, 4 Atl. (2d) 
73 (1939) (dye in hat). 

Other warranty decisions deny recovery on 
the usually incorrect belief that the plaintiff's 
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The extent to which the manufacturer is 
charged with foreseeability of harm to some, 
though only a small number of, potential 
users, and thus charged with a duty to 
warn, is not the subject of an exact formula. 
The issue arises frequently in the “allergy” 
cases, but is by no means confined to them.” 
In the Cleary case, evidence that the shield 
had never inflicted injury was uncontro- 
verted, and hence the court felt free to hold 
for the defendant as a matter of law. More 
frequently the issue is left for the jury. In 
the McClanahan case, the issue of prior harm- 
ful or successful use was not seriously asserted 
since the product was relatively new and 
evidence of damage elsewhere was lacking. 

In cases involving new products, it is 
thus clear that a duty to warn will depend 
on the extent to which knowledge of the 
danger should reasonably be attributed to 
the manufacturer. If the product is launched 
testing, to attribute 
Fur- 


prior to “adequate” 
knowledge 


thermore, if products like drugs are launched 


would seem reasonable.” 


allergy is a unique anomaly. Barrett v. 8. S. 
Kresge Company, 144 Pa. Super. 516, 19 Atl. 
(2d) 502 (1941) (dyes in cotton dress); Flynn 
v. Bedell Company, 242 Mass. 450, 136 N. E. 
252 (1922) (dyed fur collar). 

A third group of cases, composed of two 
Texas decisions, denies recovery to the allergic 
plaintiff on the erroneous theory that the al- 
lergy itself is the proximate cause of plaintiff's 
injury. Walstrom Optical Company vw. Miller, 


59 S. W. (2d) 895 (Tex. Civ. App., 1933) (dye. 


on eyeglass frames); Hamilton v. Harris, 204 
S. W. 450 (Tex. Civ. App., 1918) (X rays for 
treating eczema). A number of cases are col- 
lected in Note, 26 A. L. R. (2d) 963 (1952). The 
subject will be found discussed in Cady, ‘‘Cos- 
metics and the Allergic Consumer: A Medicole- 
gal Synthesis,’’ 8 Food Drug Cosmetic Law 
Journal 701 (November, 1953); Horowitz, ‘‘Al- 
lergy of the Plaintiff as a Defense in Actions 
Based upon Breach of Implied Warranty of 
Quality,’’ 24 Southern California Law Review 
221 (1951); Comment, ‘‘Negligence—Liability of 
Manufacturer or Vendor to an Allergic Con- 
sumer,'’ 49 Michigan Law Review 253 (1950). 

37It will be observed that the issue is not 
how much testing is needed to absolve the man- 
ufacturer from negligence in the manufacturing 
process, but the extent necessary to provide a 
basis for warnings adequate to assure the prod- 
uct’s safe use under foreseeable conditions, 
which is part of the distribution process. The 
two may be quite different. The point was 
raised in the trial of the McClanahan case, but 
not emphasized on appeal. Apart from labora- 
tory experiments, the testing of Tag had been 
limited to trees in New Jersey and New York. 
Scab conditions vary extensively, however, in 
various parts of the country. The efficiency 
of Tag as both a protective and an eradicator 
was not contested. However, its capacity for 
causing unusual damage depended to some ex- 
tent on conditions which varied sharply in dif- 
ferent areas of the country. 


IL J— July, 1955 





while 
mani 
a wa 
nece: 
shou 
what 
an 2 
shou 
is cay 
Cl 
‘law 
man¢ 
act wu 
whic 
confi; 
the | 
area 
ants, 
the 
pern 
jurec 
judic 
com! 
was 
the | 
seeal 


Ac 
for 
ques 
quac 
wart 
and 
lem 
alert 
that 

In 
Tort 
gero 
for i 
the 
with 


while still in such a clinical stage that the 
manufacturer cannot be sure of their effects, 
a warning of that danger would also seem 
necessary. Paradoxically, the manufacturer 
should then be required to give warning of 
what he does not know.” The paradox is 
an apparent one only, does or 
should know that, in general, the product 
is capable of harm. 


since he 


Clearly, we have here an area in which 
“law,” “scientific knowledge,” and the de- 
mands and price of “progress” sharply re- 
act upon one another. They do so in a way 
which makes a rational reconciliation of 
conflicting interests unusually difficult. Since 
the knowledge and insight of courts in this 
area are as limited as those of the contest- 
ants, it would seem that the point at which 
the benefits of experimentation should be 
permitted to outweigh the rights of an in- 
jured plaintiff should be decided not by a 
judicial balancing of interests, but by a 
common-sense jury determination of what 
was reasonably to be expected in view of 
the nature of the commodity and its fore- 
seeable use.” 


Adequacy of warning.—Once the need 
for some warning has been established, 
questions frequently arise as to the ade- 
quacy of the warning given. An inadequate 
warning is generally held to be valueless 
and equal to no warning at all.” The prob- 
lem centers chiefly on the persons to be 
alerted and the dangers to be warned against, 
that is, the scope of the warning.” 


In the language of the Restatement of 
Torts, one who supplies an inherently dan- 
gerous article without a warning is liable 
for injuries received by the person to whom 
the article is supplied, by one who uses it 
with his consent and by those in the vicinity 
of probable use.” The same practical re- 
sult is reached when the scope of liability 
is defined in terms of foreseeability, that is, 


when the manufacturer is held responsible 


% Wechsler v. Hoffman-La Roche, Inc., 198 
Mise. .540, 99 N. Y. S. (2d) 588 (S. Ct., 1950); 
cf. Hruska v. Parke, Davis & Company, 6 F. 
(2d) 536 (CCA-8, 1925); Wennerholm v. Stanford 
University, 20 Cal. (2d) 713, 128 Pac. (2d) 522 
(1942). But cf. Parker v. State, 201 Misc. 416, 
105 N. Y. S. (2d) 735 (S. Ct., 1951), aff’d, 1 
Negligence Cases (2d) 185, 280 App. Div. 157, 
112 N. Y. S. (2d) 695 (3d Dept., 1952); Note, 
‘Distributors’ Tort Liability for Injuries Caused 
by Mislabelled Medical Preparations,’’ 16 AI- 
bany Law Review 47 (1952). 

% See pp. 492-494, below. 


*® Sadler v. Lynch, 19 Negligence Cases 704, 
192 Va. 344, 64 S. E. (2d) 664 (1951); Fidelity 
Trust Company v. Wisconsin Iron & Wire 
Works, 145 Wis. 385, 129 N. W. 615 (1911). 
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for all damage which is the foreseeable re- 
sult of the failure to warn. Still another, 
and possibly more modern, approach is to 
require that the warning be given to the 
general buying, or even using, public, to 
those whom the manufacturer, through his 
advertising and representations, invites to 
purchase or use the product.“ 

Special mention should be made of two 
cases bearing on this phase of the warning 
requirement. In the first, the purchaser of 
a secondhand refrigerator was injured by 
the discharge of carbon monoxide. The 
Illinois court held that a refrigerator so 
constructed that it was likely to give off 
poisonous gas inherently dangerous, 
and that the manufacturer must give notice 
of this danger even to secondhand buyers.” 
In the second case, the plaintiff, hired to 
drive a tractor, was injured when the Ford 
tractor he was using turned over backwards 
while he was attempting to unmire it from 
the mud. The tractor salesman had cau- 
tioned the owner concerning the danger that 
the tractor might upend if the clutch were 
suddenly engaged while the vehicle was 
stuck, and the manual which accompanied 
the tractor contained a similar warning. 
The Washington court held that the Ford 
Motor Company had absolved itself of lia- 
bility by these warnings.” 

It is submitted that the first of these 
cases illustrates the full application of the 
rule that a manufacturer’s duty extends to 
all foreseeable users. The second marks a 
common-sense cutoff of liability. The Ford 
Company in its operational manual had 
warned of the specific danger and had given 
directions to avoid it. The purchaser was 
also warned verbally. In this way the com- 
pany had reached those who were responsible 
em- 
casual hired 
hands of the purchaser, would not appear 
At the same time, the 
company would have been well advised to 


was 


for the operation of the tractor. To 


brace users, or even all the 


to be reasonable. 


‘1 Maize v. Atlantic Refining Company, cited 
at footnote 34. 

#2 Restatement of Torts, Vol. 2, Sec. 388 
(1934). Cf. Restatement of Torts, Vol. 2, Secs. 
284, 397; Cooley on Torts, Vol. 3, Sec. 498 (4th 
Ed., 1932): Shearman and Redfield on Negli- 
gence, Vol. 4, Sec. 658 (Revised Ed., 1941). 

43 West Disinfecting Company v. Plummer, 
cited at footnote 31. 

“See HE. I. duPont deNemours & Company 
v. Baridon, cited at footnote 30; Altorfer Broth- 
ers Company Vv. Green, 236 Ala. 427, 183 So. 415 
(1938). 

‘S Beadles v. Servel, Inc., 19 Negligence Cases 
875, 344 Ill. App. 133, 100 N. E. (2d) 405 (1951). 

‘6 Foster v. Ford Motor Company, 139 Wash. 
341, 246 Pac. 945 (1926). 
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have indicated the danger in a more con- 
spicuous manner.” 

The scope:of the warning need not in- 
clude extraordinary uses. Quite obviously, 
any chattel may be used in a manner calcu- 
lated to cause injury. To assert that the 
manufacturer is responsible for damage done 
only when the product is used in the ordi- 
nary and expected manner® is simply an- 
other way of saying that he is liable only 
if it is foreseeable that the article will be 
used in a dangerous way.” 

In the McClanahan case, it was strenu- 
ously urged that a failure to follow directions 
could hardly be anticipated, and hence the 
misuse of the product inevitably narrowed 
the scope of the defendant’s duty. It was 
likewise urged that to impose on the de- 
fendant a duty to warn against misuse would 
impose an impracticable burden on the 
manufacturer. These objections, reflected 
in the dissenting opinion, overshot the mark. 
The problem is one of judging the defend- 
ant’s duty in light of the general circum- 
stances that prevail in the area of expected 
use. There would be no recovery where a 
chemical spray or disinfectant was splashed 
in the eyes or on the skin,” where shoe 
polish was drunk™ or where fingernail polish 
remover was ignited by a match.” These 
are not the ordinary, expected or foresee- 
able uses of such products. 


On the other hand, it is readily foresee- 
able that deviations from directions may 
occur when a pattern of use has long ob- 
tained which does not coincide with the 
directions, or when circumstances otherwise 
suggest that directions may be ignored. At 
least the issue is for the jury, as it was 


correctly held in the Maize case™ and in 
such frequently cited cases as Farley v. Ed- 
ward E. Tower & Company,” Pease v. Sinclair 
Refining Company,® and Rosebrock v. General 
Electric Company.” 





In the earlier days of the extension of the 
manufacturer’s liability beyond the confines 
of privity, this liability was often limited 
solely to personal injury as distinguished 
from property damage, and the duty to 
warn was similarly confined. Even after 
the general acceptance of the MacPherson 
rule, recovery was occasionally restricted to 
personal damages, probably as a holdover 
from the old privity days. However, it now 
seems settled that the manufacturer of an 
inherently dangerous article who fails to 
give notice of the danger is liable for injury 
to property as well as to the person. As 
the New York Court of Appeals stated in 
Genesee County Patrons Fire Relief Associa- 
tion v. L. Sonneburn Sons," both types of 
damage are equally foreseeable. Once neg- 
ligence is established, the defendant should 
be held responsible for all damage which is 
the natural result of his wrongful conduct. 
This would, of course, include injury to the 
persons using a product and the property on 
which a product is used, as well as injury 
to persons and property in the vicinity of 
use. Liability and the scope of the duty 
to warn are of course coextensive. 


Contributory negligence and assumption 
of risk.—Though these time-honored de- 
fenses are frequently invoked to defeat re- 
covery, they are theoretically inapplicable 
when the defendant’s breach of duty is 
based on a failure to warn. To allow these 





4% The Foster case invites comparison with 
Scurfield v. Federal Laboratories, Inc., 1 Neg- 
ligence Cases 1005, 335 Pa. 145, 6 Atl. (2d) 559 
(1939). In the latter case, a tear gas gun was 
made to resemble an ordinary fountain pen. 
The purchaser was warned of the danger, but 
a customer of the purchaser, in toying with it, 
squirted it in his own face. The defendant 
manufacturer was held to be free of negligence 
(two judges dissenting), since he could not have 
foreseen any probability of injury to customers 
of the purchaser. 

%See EH. I. duPont deNemours Company 
v. Baridon, cited at footnote 30; Altorfer Broth- 
ers Company v. Green, cited at footnote 44; 
Wolcho v. Arthur J. Rosenbluth &€ Company, 81 
Conn. 358, 71 Atl. 566 (1908). 

*# Pease v. Sinclair Refining Company, 1 
Fire and Casualty Cases 264, 104 F. (2d) 183 
(CCA-2, 1939); Tingey v. E. F. Houghton & 
Company, 14 Negligence Cases 914, 30 Cal. (2d) 
97, 179 Pac. (2d) 807 (1947). 

50 Sawyer v. Pine Oil Sales Company, 13 Neg- 
ligence Cases 660, 155 F. (2d) 855 (CCA-5, 1946); 
Bender v. William Cooper & Nephews, Inc., 323 
Ill. App. 96, 55 N. E. (2d) 94 (1944). 
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51 Boyd v. Frenchee Chemical Corporation, 5 
Negligence Cases 268, 37 F. Supp. 306 (DC 
N. Y., 1941). 

52 Lawson v. The Benjamin Ansehl Company, 
10 Negligence Cases 902, 180 S. W. (2d) 751 
(Mo., 1944). 

53 Maize v. Atlantic Refining Company, cited 
at footnote 34. 

54 Cited at footnote 20. 

55 Cited at footnote 49. 

56236 N. Y. 227, 140 N. E. 571 (1923). See 
also Moran v. Dake Drug Company, 134 N. Y. 
S. 995 (S. Ct., 1912), aff’d, memo. dec., 155 App. 
Div. 879, 139 N. Y. S. 1134 (4th Dept., 1913). It 
should be observed, as Prosser suggests, that 
** ‘intervening force’ is a highly unsatisfactory 
term, since we are dealing with problems of 
responsibility, and not physics.’’ Prosser on 
Torts, p. 353 (1941). See Eldredge, ‘‘Culpable 
Intervention as Supervening Cause’ 86 Uni- 
versity of Pennsylvania Law Review 121 (1937)), 
and see discussion and reference cited in Judge 
Frank’s dissenting opinion in Hentschel v. Baby 
Bathinette Corporation, cited at footnote 29. 

57 263 N. Y. 463, 189 N. E. 551 (1934); see 
Kolberg v. Sherwin-Williams Company, 93 Cal. 
App. 609, 611, 269 Pac. 975, 977 (1928). 
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defenses is to indulge in circular reasoning, 
since usually the plaintiff cannot be said to 
have assumed a risk of which he was ignor- 
ant or to have contributed to his own injury 
when he had no way of reasonably ascer- 
taining that the danger of injury existed. 
On the other hand, if the plaintiff knew of 
the danger from an independent source, the 
manufacturer’s failure to warn would not 
be the proximate cause of the injury. Nev- 
ertheless, many courts hold that the issue 
of contributory negligence is involved and 
is a question for the jury.® 

Mossrud v. Lee™ furnishes an example of 
the circular reasoning that results when 
contributory negligence is made an issue. 
The plaintiff, a farmer, purchased a liquid 
called “Quack Grass Destroyer” from the 
defendant dealer, to be spread on his pas- 
tures. The manufacturer supplied the dealer 
with labels for the containers, which cau- 
tioned that the spray must be kept away 
from livestock. The defendant substituted 
labels of his own bearing the words “Quack 
Grass Destroyer, Poison.” When the plain- 
tiff made a subsequent purchase of the same 
spray, no label had been placed on the 
cans. The plaintiff’s son used a portion 
of the preparation from the unmarked cans 
and, as a consequence, some cattle were 
killed. The jury returned a verdict for the 
plaintiff, on the theory that the dealer was 
negligent because of his failure to mark the 
second batch of cans. It also declared that 
the plaintiff was not contributorily negligent. 

On review, the Wisconsin court sustained 
the jury verdict, saying that because of the 
finding that contributory negligence was 
absent, the jury must have decided that 
the plaintiff had no warning of danger to 
his cows from the labeling on the cans first 
purchased. It is submitted that the presen- 
tation of the case to the jury on this basis 


588 O’Connell v. Westinghouse X-Ray Company, 
4 Negligence Cases 1136, 261 App. Div. 8, 24 
N. Y. S. (2d) 268 (2d Dept., 1940). Here the 
plaintiff, a surgeon, was burned while using 
an X-ray machine manufactured by the de- 
fendant company. Suit was brought based on 
the defendant’s negligence in failing to furnish 
a guarding device. The lower court doubted 
that the defendant had been negligent, since 
no guard had been ordered and such machine 
were generally operated without one. How- 
ever, the jury verdict for the plaintiff was 
reversed on the theory that the plaintiff was 
contributorily negligent in using the machine 
with insufficient knowledge of the proper method 
of operating it. On review, this decision was 
reversed, the appellate court holding that the 
issue of contributory negligence was a question 
for the jury, peculiarly within its province. 7 
Negligence Cases 725, 288 N. Y. 486, 41 N. E. 
(2d) 177 (1942); accord, Pease v. Sinclair Refin- 
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led to unnecessary confusion. 
Sis is correct, the only issues involved are 
whether a warning was necessary, whether 
an adequate warning was given and, if not, 
whether the failure to give it was the proxi- 
mate cause of the injury. 


{f our analy- 


Evidence of the plaintiff’s conduct is rele- 
vant not to establish contributory negligence, 
but to throw light on the adequacy of the 
warning. If the plaintiff, having been 
warned, acts in open defiance of the warn- 
ing, he should be denied recovery not on 
the basis of contributory negligence, but 
simply because the defendant has exhausted 
his duties to the plaintiff, a position con- 
sistent with the proper analysis of assumption 
of risk. 

Indeed, it may be cogently urged that a 
proper understanding of the duty to warn 
avoids the many difficulties which attend 
the identification of an elusive “proximate 
cause.” The issue becomes one for the 
jury based on foreseeability, which defines 
the scope of the duty and limits the risk. 
If, as a matter of broad social policy, the 
defendant is charged with foreseeing cer- 
tain dangers likely to occur unless warned 
against, the occurrence of the dangers is 
then made part of the commercial risk 
which he assumes and which, presumably, 
he passes on to the buying public as part 
of the cost of the enterprise.” If damage 
occurs, but not through the assumed risk, 
that is, if the nonforeseeable intervention 
of some third party or force (like a hurri- 
cane) causes the damage, he is exonerated 
from liability—not because of a supposed 
break in the chain of causation, but because 
such risks initially fell completely outside 
the range of his assumed duty. ‘“Proximate 
cause,” as many critics have pointed out, is 
merely an equivocal euphemism obscuring 
the central issue.” 


ing Company, cited at footnote 49; Alexander v. 
Wrenn, 158 Va. 486, 164 S. E. 715 (1932); Clinch- 
field Coal Corporation v. Ray, 121 Va. 318, 93 
S. E. 601 (1917). As to assumption of risk, 
see Prosser on Torts, Secs. 376-393, 400, 461, 513, 
547, 598 (1941). 


59163 Wis. 229, 157 N. W. 758 (1916). 


6° By adding to the cost of the product, either 
directly, or indirectly through product liability 
insurance. Four years ago it was estimated 
that the annual premiums for product liability 
totaled $18% million. See Miller ‘Liability of a 
Manufacturer for Harm Done by a Product,’’ 3 
Syracuse Law Review 106 (1952). For an argu- 
ment against product liability insurance, see 
Mensor, ‘‘How One Canner Handles Product- 
Liability Claims,’’ 7 Food Drug Cosmetic Law 
Journal 681, 692 (October, 1952). 

‘The familiar controversy over ‘proximate 
cause’’ has been given renewed emphasis by 
(Continued on following page) 
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Reverting to the McClanahan case, it may 
be worth while, at some risk of repetition, to 
recall that the apple trees were damaged 
because the scab infestation was so exces- 
sive that the application of the spray caused 
harm. But both the extent of the scab 
infestation and the deviation in following 
directions were foreseeable contingencies. 
Had the plaintiff been adequately warned 
and had he acted in defiance of the warning, 
the defendant would not have been held 
liable, since open defiance of an adequate 
warning is simply not a foreseeable risk 
and thus lies outside the scope of the 
defendant’s duty. 


It must be conceded, however, that, 
judged by some decisions, this analysis is 
by no means fully accepted. Thus, in E. J. 
duPont deNemours & Company v. Baridon,” 
a case which closely resembles the Mc- 
Clanahan case on the facts, the plaintiff, a 
dealer in gladiolus bulbs, bulblets and flow- 
ers, treated his bulbs and bulblets with a 
duPont disinfectant and fungicide known 
as Semesan. The bulbs were carefully dried 
after treatment, but the bulblets were left 
damp in sacks and shipped to another point 
for planting. These bulblets failed to grow, 
and the plaintiff brought suit against duPont 
to recover for the The defendant 
maintained that the damage was caused by 
leaving the bulblets damp with the disin- 
fectant solution, and that the instructions 
on Semesan directed that “seeds” should 
be dried after treatment. 


loss. 


In reversing a verdict in favor of the 
plaintiff and ordering a new trial, the United 
States Court of Appeals for the Eighth Cir- 
cuit listed five elements which must appear 
in order to justify the plaintiff’s recovery. 
The plaintiff must show, first, that the use 
of the product, as recommended, was likely 
to cause injury; second, that the manu- 
facturer knew or should have known this 
fact; third, that the plaintiff used the product 


strictly in accordance with directions and 
recommendations; fourth, that this use con- 
stitued the proximate cause of the injury; 
and, finally, that the plaintiff had no knowl- 
edge of the danger inherent in the use of 
the product. The case was thus returned 
for retrial to determine whether the direction 
that “seeds” must be dried was sufficient 
to place a reasonable man on notice that 
gladiolus bulblets must be dried also. 


A brief study of the five requirements set 
forth in the Baridon case will show that the 
first two listed above establish the rule that 
the manufacturer is liable only for injuries 
caused by those dangers which are inherent 
in his products and of which he has actual 
or constructive knowledge, while the last 
two merely restate the rule of proximate 
cause. The third requirement, however, 
states as a rule of law that, before there can 
be a recovery based on the failure to warn, 
the plaintiff must show that all directions 
were scrupulously followed. Limited to the 
particular facts of the Baridon decision, this 
statement would seem correct. Any rea- 
sonable man who uses fungicides and disin- 
fectants must know that they contain 
chemicals which, in an undiluted state, can 
be harmful to plants, animals or human be- 
ings. Thus, one who fails to mix the com- 
pound properly, or fails to follow directions 
pertaining to the length of the application, 
must know that he is flirting with disaster. 
A warning, such as “use only as directed,” 
seems superfluous. Existing case law fails, 
however, to support as an absolute prere- 
quisite for recovery the requirement that all 
directions must be followed. Rather, the 
majority of the cases hold that a question 
is presented for the jury as to the sufficiency 
of the notice of the danger, whether given 
in the form of directions or in the form of 
cautionary statements. 


New York furnished an early example of 
the application of this latter rule. In Henry 





(Footnote 61 continued) 
Judge Frank in his dissenting opinion in Hent- 
schel v. Baby Bathinette Corporation, cited 
at footnote 29. With a characteristic display of 
eclectic learning, he cites and discusses many 
references bearing directly and indirectly on the 
problem, including, among others, such well- 
known articles as Gregory, ‘‘Proximate Cause 
in Negligence—A Retreat from ‘Rationaliza- 
tion’,”’ 6 University of Chicago Law Review 36 
(1938); James and Perry, ‘‘Legal Cause,’’ 60 
Yale Law Journal 761 (1951). Cf. Small, ‘‘Gaf- 
fling at a Thing Called Cause: Medico-Legal 
Conflicts in the Concepts of Causation,’’ 51 
Texas Law Review 630 (1953). 

In the Bathinette case, the court held, practi- 
cally as a matter of law, that there was no negili- 
gence on the part of the manufacturer of a 
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baby bathinette constructed with supports made 
of magnesium alloy, a composition which, in the 
presence of a fire heat of 1050-1100° F., burned 
‘fiercely’? and thus extended the scope and 
damage of a household fire. The plaintiffs 
developed (and lost) their case on the theory 
of negligent construction and breach of war- 
ranty. Judge Frank, in his dissent, introduced 
the idea of negligence in the failure to warn. 
The writers of the present article believe, that 
Judge Frank is essentially correct in concluding 
that a different kind of jury issue should have 
been presented from the one given by the trial 
court and approved on appeal. Whether the 
jury would have found for the plaintiffs under 
a different set of instructions is, of course, an 
entirely different matter. 


© Cited at footnote 30. 
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vy. Crook,® a child was burned while playing 
with a sparkler, and suit was brought against 
the manufacturer. The defense maintained 
that the duty to warn had been satisfied in 
that the printing on the wrapper stated that 
“The sparks are harmless. Do not touch 
glowing wire. Safe and sane.”™ In refus- 
ing to overrule a verdict in favor of the 
plaintiff, the court said that the jury must 
decide ihe question whether the warning 
“do not touch glowing wire,” coupled with 


and 
con- 
jury; 
1OWwl- 
se of 
irned 
ction 
cient 
that 


S set : : 
+ the | the claim that the article was harmless, was 
that | sufficient. 


A similar result was reached in the previ- 
ously mentioned Pennsylvania case of Maize 
v. Atlantic Refining Company.” Here the 
plaintiff’s decedent was killed by inhaling 
fumes of a product called “Safety-Kleen” 
while cleaning a rug. The name “Safety- 
Kleen” was written on four the 
can containing the cleaner, while on two 
sides, in smaller print, was the cautionary 
statement: “Do not inhale fumes. Use only 
in well ventilated place.” The evidence 
was uncontroverted that the deceased had 
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rea- 
sin- | been working in a room with all the win- 
tain {| dows and doors closed. Nevertheless, the 
can J court sustained a jury verdict in the plain- 
be- } tiff’s favor, saying that the question of the 
om- | adequacy of the warning of the dangers to 
ons } probable users inherent in the normal use 
ion, | of the fluid was peculiarly in the jury’s 
ter. | province. The holding of Rosebrock wv. 
»d,” | General Electric Company™ was to a like 
ils, § effect, where the jury was asked to decide 
sre- | the question of the adequacy of a warning 
all { written on the bottom of a memorandum 
the | of shipment. 
ion These decisions demonstrate that the 
icy § central issue in cases involving a failure to 
ven f warn is not whether the user did or did 
of not follow the directions for use, but, rather, 
whether the manufacturer in labeling his 
of | product gave notice of all the dangers in- 
wry | herent in its foreseeable use and, if he did 
eS not, whether his failure to do so was the 
ade | ~«s 902 App. Div. 19, 195 N. Y. S. 642 (3d Dept., 
the 1922). See also Moran v. Dake Drug Company, 
ed cited at footnote 56 (failure to read label not 
ind contributory negligence as matter of law); ac- 
iffs cord, Martin v. Bartell Drug Company, 155 
oe Wash. 317, 284 Pac. 96 (1930). 
oll 6 Henry v. Cook, cited at footnote 63. 
rn. 8 Cited at footnote 34. 
nat * Cited at footnote 56. 
ng st ‘The Court instructs the jury that if the 
ive label on the TAG which was purchased by the 
‘ial plaintiffs did not contain every warning or cau- 
the tion statement with respect to its use after 
ler scab had gotten well started in an orchard which 
an might have been necessary and which, if com- 


plied with, would have been adequate to pre- 
vent injury to plaintiffs’ orchard and if they 
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proximate cause of the injury. Such notice 
may be given in separate cautionary state- 
ments or may be included in carefully 
worded directions. A clear, concise warn- 
ing of potential danger, however, is required. 

The instructions given in the McClanahan 
case stated in effect that it was necessary, 
before there could be any recovery by the 
plaintiffs, for them to establish that the label 
on the bottle did not contain a warning or 
caution statement which was necessary and, 
if complied with, adequate to prevent injury 
to the orchard, and that as a consequence 
thereof the injury complained of resulted.” 
3y this instruction the dual questions of 
adequacy of the warning and proximate 
cause were presented to the jury for decision. 

“Whether or not a given warning is ade- 
quate depends upon the language used and 
the impression that it is calculated to make 
upon the mind of an average of the 
product. Questions of display, syntax, and 
emphasis are involved in evaluating a warn- 
ing, or set of directions. aot 


user 


On questions such as these, a jury is best 
qualified to speak. 


STATUTORY LIABILITY 


The common law approach to product 
liability, based either on negligence in the 
manufacture or distribution of the com- 
modity or on breach of warranty, required 
that damage occur before an action could 
With the growth of mass pro- 
remedies, while 
They proved 


be brought. 
duction, the common law 
necessary, proved inadequate. 
inadequate, first, because they invited the 
cost and frustration of individual litigation, 
and, second, because, as an im terrorem de- 
they failed to the kind of 
standard of conduct needed to protect the 
Early 


vice, stimulate 


public against dangerous commodities. 
in our history statutory protection for the 
public was provided in the form of criminal 


also believe that the injury to the orchard 
resulted from such failure to include any such 
warning or caution statement on the label, then 
they shall find for the plaintiffs unless the 
jury believe from the evidence that the plain- 
tiff or anyone of them knew or ought to have 
known tthat jury was likely to result from the 
application of TAG 331 at the time it was 
appllied. = 

The language of this instruction was inten- 
tionally framed to parallel that of the Virginia 
Insecticide Act, Virginia Code, Sec. 3-208.7 
(1950), discussed below. 


8 Walton v. Sherwin-Williams Company, 19 


Negligence Cases 994, 191 F. (2d) 277, 286 
(CA-8, 1951). 
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statutes directed against the unsafe market- 
ing of such commodities. To go from 
“dangerous” to “spurious” commodities re- 
quired an extended experience, yet the di- 
rection was clear. Step by step, various 
kinds of statutes, supplemented by different 
methods of administrative control, were in- 
troduced on the common-sense assumption 
that it was better to prevent damage than 
to await it. These developments minimized 
the social waste implicit in requiring that 
vindication of the public need for heightened 
care should await action by an injured in- 
dividual. At the same time, the existence 
of statutory standards aided the individual 
in his effort to establish negligent conduct. 


Much of this statutory development dealt 
with the kind of labels and cautionary 
statements needed to protect the public. 
Two approaches were manifested. One, the 
“piecemeal approach,” singled out certain 
specific commodities for special attention; 
the other, the “comprehensive approach,” 
attempted, as in the Federal Food, Drug, 
and Cosmetic Act,” to reach whole classes 
of articles and to provide detailed rules 
governing the minimum kinds of instruc- 
tions and cautionary statements needed to 
protect the public. 

Typical of the piecemeal approach are 
those statutes and administrative regula- 
tions requiring that certain types of chemicals 
or medicines be labeled “poison,” or that 
inflammable substances be so stamped, or 
adequately disposed of." These laws, obvi- 
ously regulatory, usually provide that viola- 
tion by the manufacturer constitutes a 
misdemeanor. In a civil suit based on improper 
labeling, proof of a statutory violation will 
thus constitute conclusive evidence of neg- 
ligence or, in other words, will establish 
negligence per se.” 

This comes as a practical boon to the 


plaintiff, who is relieved of the need to 


8°21 USC Secs. 301-392 (1952). For a com- 
prehensive analysis of the act, see ‘‘The Pro- 
tection of the Consumer of Food and Drugs,”’ 
1 Law and Contemporary Problems 1-133 (1933). 


* Tilinois Annotated Statutes, Sec. 184 (1935); 
McClaren v. G. S. Robins & Company, 7 Neg- 
ligence Cases 894, 349 Mo. 653, 162 S. W. (2d) 
856 (1942). 

™ Guinan v. Famous Players-Lasky Corpo- 
ration, 267 Mass. 526, 167 N. E. 235 (1929). 


% Osborne v. McMasters, 40 Minn. 103, 41 
N. W. 543 (1889); cf. Crist v. Fitzgerald, 189 Va. 
109, 52 S. E. (2d) 145 (1949); Pine Grove Poultry 
Farm, Inc. v. Newton By-Products Manufactur- 
ing Company, 248 N. Y. 293, 162 N. E. 84 (1928). 
See Restatement of Torts, Vol. 2, Sec. 286 (1934): 
see Notes, ‘Statutory Violation as Negligence in 
Virginia,’’ 27 Virginia Law Review 240 (1940); 
“The Effect of Pure Food Statutes on Civil Lia- 
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show either that the product was dangerous 
or that the manufacturer had or should 
have had knowledge of this fact. Further- 
more, the difficult jury issue dealing with 
the adequacy of the warning actually given 
is simplified, since the statutory standards 
are supplied. The plaintiff may establish 
his claim by showing merely that the com- 
modity was embraced in the statutory regu- 
lation, that the label failed to meet the 
standards and that this failure caused or 
contributed to the injury. Mossrud v. Lee,” 
to which allusion has already been made, 
furnishes a clear-cut example of the help 
available to the plaintiff when the defendant 
ignores a statutory duty. 


At the same time, it is necessary to observe 
that courts frequently place a restrictive in- 
terpretation on statutes dealing with specific 
groups of commodities, since the designa- 
tion of some commodities will lead to the 
inference that those not specifically men- 
tioned were purposely omitted. This was 
the basis for the holding in a recent Missouri 
case in which the court stated that carbon 
tetrachloride, a product emitting a poisonous 
gas, was not included under an _ Illinois 
statute requiring that “arsenic, strychnine, 
corrosive sublimate, prussic acid, or other 
substance usually denominated as 
poisonous” be labeled as such.“ In_ this 
instance, the plaintiff was forced to rely on 
common law principles in an unsuccessful 
attempt to establish liability from the fail- 
ure to warn. The court, with dubious as- 
sumption of authority, held as a matter of 
law that the warning was adequate.” 


On the other hand, legislation which at- 
tempts to insure adequate protection in an 
entire field, such as the Federal Food, Drug, 
and Cosmetic Act, or the insecticide, fungi- 
cide and rodenticide laws,” will generally 
be interpreted liberally to give the utmost 
protection to the buying public. The Su- 


26 Virginia Law Review 100 (1939). 
in Prosser on Torts, 


bility,’ 
And see references cited 
Secs. 264-268, 693 (1941); Gregory, ‘‘Breach of 
Criminal Licensing Statutes in Civil Litigation,” 
36 Cornell Law Quarterly 623 (1951). 

In Virginia, it is expressly provided that the 
penal character of a statute will not exonerate 
the defendant from civil liability unless the 
penalty is expressly stated to be in lieu of dam- 
ages. Virginia Code, Sec. 8-652 (Supp., 1954). 

73 Cited at footnote 59: see p. 485, above. 

74 McClaren v. G. S. Robins & Company, cited 
at footnote 70 

% The McClaren case is discussed and disap- 
proved in Maize v. Atlantic Refining Company, 
cited at footnote 34; cf. Walton v. Sherwin-Wil- 
liams Con.pany, cited at footnote 68. 

7% 7 USC Secs. 135-135k (1952). The first com- 
prehensive federal act was enacted in 1910, 
36 Stat. 335 (1910), and was subsequently 
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preme Court clearly announced this canon 
of interpretation in U. S. v. Dotterweich," 
involving the Food, Drug, and Cosmetic 
Act, when it stated: 


“The purposes of this legislation thus 
touch phases of the lives and health of 
people which, in the circumstances of modern 
industrialism, are largely beyond self-pro- 
tection. Regard for these purposes should 
infuse construction of the legislation if it 
is to be treated as a working instrument of 
government and not merely as a collection 
of English words. . . . In the interest of 
the larger good [such legislation] puts the 
burden of acting at hazard upon a person 
innocent but standing in re- 
sponsible relation to a public danger.” ™ 


The Federal Food, Drug, and Cosmetic 
Act and the Federal Insecticide, Fungicide, 
and Rodenticide Act are companion statutes, 
and both have served as models for state 
laws. The Insecticide Act of 1910 contained 
14 sections, and the Food and Drug Act of 
1906, 13. Except for a nomenclature sec- 
tion in the former which finds no counter- 
part in the latter, the two statutes have the 
same number of sections in precisely the 
same order, couched largely in the same 
words. As the court said in U. S. v. Thirty 
Dozen Packages of Roach Food: 

“Obviously the draftsman of the Insecti- 
cide Act took the Food and Drugs Act and 
copied it literally, except where alterations 
were necessary in order to adapt it to the 
purpose in view, or where he wished to 
make a definite change in a _ particular 


provision.” “ 


otherwise 


In most instances, then, cases interpreting 
one will apply with equal force to the other. 


Directions and Warnings 


These acts contain an elaborate descrip- 
tion of the conditions under which an eco- 


nomic poison shall be termed “misbranded.” 
The significant sections bearing on the duty 
to warn provide that an insecticide or fungi- 
cide is misbranded “if the labeling accom- 
panying it does not contain directions for 
use which are necessary and if complied 
with adequate for the protection of the 
public if the label not contain 
a warning or caution statement which may 
be necessary and if complied with adequate 
to prevent injury to living man and other 
vertebrate animals, vegetation, and useful 
invertebrate animals if in the case of 
an insecticide, fungicide, or herbicide when 
used as directed or in accordance with com- 
monly recognized practice it shall be in- 
jurious to living man or other vertebrate 
animals, or vegetation, except weeds, to 
which it is applied, or to the person apply- 
ing such economic poison.” © 


The first two cited above, by 
clearly distinguishing “directions for use” 
from a “warning or caution statement” ex- 
hibit not only a statutory intention to re- 
quire both, but also a statutory inference 
that each serves a different purpose. But 
the concluding phrase in the first section, 
which requires that directions be “adequate 
for the protection of the public,” is not self- 
revealing. It may be urged that directions 
and warnings overlap, and that both deal 
with safety. On the other hand, the more 
plausible argument, accepted by the court 
in the McClanahan case, is that they serve 
distinctive that is, that “direc- 
have to do with efficiency of use, 
whereas warnings and cautionary statements 
* If this is 
so, it becomes increasingly clear that the 
manufacturer cannot exhaust his duty to 
warn by giving directions, no matter how 


does 


sections 


purposes, 
tions” 


have to do with danger in use. 


adequate they may be, or how effective to 
prevent injury if followed. Support for this 


interpretation may be gathered from the 





(Footnote 76 continued) 

amended in 1947. 61 Stat. 163, 166-172 (1947). 
The first comprehensive Virginia measure was 
enacted in 1922. Virginia Acts 1922, Ch. 477, p. 
814. The present Virginia insecticide, fungicide 
and rodenticide law, Virginia Code, Secs. 
3-198—3-208.47 (1950), was modeled on the 
federal act, but contains a few minor changes in 
terminology. 

™ 320 U. S. 277 (1943), quoted with approval 
in 62 Cases, More or Less, Each Containing Six 
Jars of Jam, Assorted Flavors v. U. 8., Food 
Drug Cosmetic Law Reports { 7193, 340 U. S. 
593, 596 (1951). 

78 Cited at footnote 77, at pp. 280-281. 

7 202 F. 271, 274 (DC Md., 1913). 

* 7 USC Sec. 135(u)(2)(c), (d) and (g) (1952). 
The corresponding section of the Virginia law 
is Virginia Code, Sec. 3-208.7(d), (e) and (h) 
(1950). 


Directions for Use and Duty to Warn 


51In no case other than the McClanahan case 
has this distinction been so explicitly made. 
However, it is implicit in U. 8S. v. Hl-O-Pathic 
Pharmacy, Food Drug Cosmetic Law Reports 
| 7206, 192 F. (2d) 62 (CA-9, 1951). The case 
involved the merchandising of ‘‘sex hormones”’ 
which induced cancer. The court stated, at 
p. 77: 

‘This evidence rather clearly shows that there 
were not adequate directions for use, or ade- 
quate warnings to the public. For the label 
would not necessarily indicate to a prospective 
user anything more than whether the 
drug would be beneficial to him; and there is no 
indication in the warning label that a physician 
should be consulted to determine whether the 
drug was dangerous for him.’’ (Italics sup- 
plied.) 








mixed purposes which stimulated the legis- 
lation, and also from the structure of the 
federal act itself, especially when Sections 
135(u)(2)(¢c) and 135(u)(2)(d) are read in 
conjunction with Section 135(u) (2) (g). 


The purpose animating the act was not 
confined to problems of safety, though un- 
doubtedly the need for heightened consumer 
protection against dangerous commodities 
was the prime consideration. Paralleling 
this consideration was the need to protect 
the consumer against spurious and fraudu- 
lent preparations, a need stimulated by the 
mushroom-like growth in the insecticide 
business following World War I. Testi- 
mony at Congressional hearings prior to the 
1947 amendment to the act and various 
official interpretations and regulations an- 
nounced by the Department of Agriculture 
support the view that “directions” pointed 
toward effectiveness of use while “warn- 
ings” were confined to danger in use.™ 


The language and intention of Section 
135(u) (2) (g support this view. It 
will be observed that Section 135(u) (2) (g) 
expressly states that the article will be mis- 
branded if the article causes damage “when 
used as directed or in accordance with com- 
monly recognized practice.” * The phrasing 
of this clause in the alternative by using the 
all-important disjunctive or was not acci- 
dental, nor were industrial representatives 
slow to point out its implications and to 
oppose it.“ Its enactment in the 
objection leaves little room for doubt that 
deviations from directions were a foresee- 
able risk which industry was called upon to 


also 


face of 


bear, provided the use was not otherwise 
unorthodox. Since it was clear that 
the act was not intended to impose absolute 
liability on industry, it becomes manifest 
that liability could not be avoided merely 
because directions were ignored, but only 


5 


if warnings were adequate.* 


also 


82See Hearings Before Committee on Agri- 
culture on H. R. 1237, 80th Cong., 1st Sess. 
(1947); Hearings Before Committee on Agri- 
culture on H. R. 4851, 79th Cong., 2d Sess., pp. 
1-84, especially p. 3 (1946); Federal Interpreta- 
tion No. 7(d)(1) (dealing with adequacy of 
directions); Regulation No. 20, Virginia Rules, 
Regulations and Standards (Department of Agri- 
culture and Immigration). 

88 In the federal act, the expression used is 
“commonly recognized practice’’; in the Vir- 
ginia act, the word ‘‘safe’’ is inserted to make 
the section read, ‘‘commonly recognized safe 
practice.”’ 

8 Enlightened industry representatives in gen- 
eral supported the purposes and provisions of 
the act. However, vigorous opposition to the 
wording of this section was voiced. See, in 


particular, the colloquy between Mr. Hitchner, 


490 





The “recognized practice” clause is worded 
more sweepingly in the insecticide act than 
in the parent Food, Drug, and Cosmetic 
Act. Yet somewhat similar clauses appear 
in two provisions of that act which lend 
support to the interpretation indicated above 
The provision dealing with adulterated cos- 
metics declares that a cosmetic shall be 
deemed adulterated if it bears any deleteri- 
ous substance which may render it injurious 
to users under conditions of use prescribed 
in the labeling “or under such conditions 
of use as are customary or usual.” Further- 
more, under the provisions of Section 352 
(f), a drug is deemed misbranded “Unless 
its labeling bears (1) adequate directions 
for use; and (2) such adequate warnings 
against use in those pathological conditions 
or by children where its use may be danger- 
ous to health, or against unsafe dosage or 
duration of administration or 
application, in such manner and form, as are 


99 8T 


methods or 


necessary for the protection of users. ... 

Clearly, it is not enough under this sec- 
tion merely to prescribe the safe dosage in 
the directions. A warning statement must 
be given stating when and in what amount 
a large dosage would be unsafe. 

It becomes clear, therefore, that warning 
statements are required by the federal law 
which go beyond the scope of the direc- 
tions, and a federal prosecution for mis- 
branding awaits the manufacturer who fails 
to include them. The problem remains as 
to whether a civil action may be based on 
the failure to warn against a which 
accords with recognized practice, yet ignores 
the directions given. Unfortunately, because 
the section dealing with commonly recog- 
nized practice is of recent origin, the 
McClanahan case appears to be the only one 
which deals directly with the issue. It 
squarely holds that the manufacturer failed 
to comply with the Virginia statute; that 
this failure constituted negligence per se; 


use 


executive secretary of the Agriculture Insecti- 
cide and Fungicide Association, and Dr. Grif- 
fin, assistant chief, Insecticide Division, Pro- 
duction and Marketing Administration, and 
members of the committee in Hearings Before 
Committee on Agriculture on H. R. 4851, cited 
at footnote 82, at pp. 32-34, 37-38. See also 
industry objection voiced on behalf of the 
Manufacturing Chemist Association, at pp. 57, 
64. 

8 The court in the McClanahan case was thus 
quite correct in pointing out that the defendant's 
contention would render this section of the stat- 
ute meaningless, since the act visualized the 
possibility of a deviation from directions. 

8621 USC Sec. 361(a) (1952). Cf. Toulmin, 
The Law of Foods, Drugs and Cosmetics (1942), 
pp. 497, 499-515. 

8* 21 USC Sec. 352(f) (1952). 
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and that the jury’s finding that the de- 
fendant’s breach of duty caused the injury 
should be upheld. 


Objects Covered by Warning 


A superficial reading of the statute might 
lead to the that 
intended to prevent injury to persons, ani- 


inference warnings were 


mals or crops other than those which were 
being treated. An inference of this kind 
would dovetail back to the = intended 
relation between ‘directions for use” and 


The argument is that, since direc- 
deal with the object to 
which the poison is applied, the required 
warning should be limited to other objects, 
namely, collateral objects in the 
of application. 


“warnings.” 


tions necessarily 


vicinity 


This contention, adopted by the trial court, 
was in fact vigorously urged on the ap- 
pellate court in the McClanahan case. In 
explicitly rejecting it, the court gave ex- 
pression to the legislative intention and to 
the conception of the act adopted by the 
agencies charged with interpreting it.* To 
have held otherwise would have resulted 
in giving the act a more restricted mean- 
ing than exists at common law,” a result 
out of harmony with its purpose. 


8 United States Department of Agriculture 
Regulation No. 162.9, 12 Federal Register 6496 
(1947), and Interpretations 18; Regulation No. 
9, Virginia Rules, Regulations and Standards 
(Department of Agriculture and Immigration). 

8 See EHbers v. General Chemical Company, 
cited at footnote 24; Petzold v. Roux Labora- 
tories, 11 N. Y. S. (2d) 565 (1st Dept., 1939); 
Ellis v. Lindmark, 177 Minn. 390, 225 N. W. 395 
(1929); Highland Pharmacy v. White, 144 Va. 
106, 131 S. E. 198 (1926). See also cases cited 
above at footnote 57. 

”U. S. v. Urbuteit, 335 U. S. 355 (1948) (dis- 
tribution of pamphlets separate from electrical 
machines); Kordel v. U. S., 335 U. S. 345 (1948) 
(separate distribution of circulars and pam- 
phlets both prior to and subsequent to the sale 
of the drugs); U. S. v. 7 Jugs, etc., of Dr. Sals- 
bury’s Rakos, 53 F. Supp. 746 (DC Minn., 1944) 
(five printed booklets distributed separately 
from products). It appears to be immaterial 
that the pamphlet was not designed to serve 
the purposes of labeling, Alberty Food Products 
v. U. §., Food Drug Cosmetic Law Reports 
{ 7225, 194 F. (2d) 463 (CA-9, 1952), or that 
the pamphlet was not introduced into interstate 
commerce. Lee v. U. S8., Food Drug Cosmetic 
Law Reports { 7191, 187 F. (2d) 1005 (CA-10, 
1951); U. S. v. 4 Devices, Labeled in Part “Col- 
ortherm,”? 176 F. (2d) 652 (CA-10, 1949). See 
also S. Rept. 493, 73d Cong., 2d Sess. (1934), 
pp. 7-16; Dickerman, ‘* ‘Adequate Directions for 


Use’,"’ 7 Food Drug Cosmetic Law Journal 738 
(1952). 
%In the insecticide acts, the term ‘“‘label’’ 


is defined as the written matter ‘‘on, or at- 
tached to, the economic poison or device or the 


immediate container thereof... .’’ The term 
“labeling’’ is much broader. It includes ‘‘all 


Directions for Use and Duty to Warn 


Labels and Pamphlets 


The the 


with 
application of the statute would do well to 


manufacturer concerned 
bear in mind that the “labeling” contem- 
plated by the act is by no means confined 
to “labels” placed on the commodity. It 
frequently happens that manufacturers will 
claim more for their products in collateral 
pamphlets and other types of literature than 
appears in the more carefully worded state- 
ments giued or pasted on the 
Such collateral pamphlets come squarely 
within the misbranding sections of the act, 


container. 


as many cases, applying what is known as 
the “accompaniment doctrine,” have held.” 
Indeed, the terms of the insecticide act are, 
on this point, even more explicit than those 
of the parent Food, Drug, and 
Act." The issue arose in the McClanahan 
case because of certain inconsistencies be- 


Cosmetic 


tween the warning statements appearing in 
a separately distributed pamphlet and those 
on the container itself. The court was on 
firm ground in asserting that the pamphlet 


was part of the “labeling” covered by the 
act. The point is mentioned because it 
bears on both warnings and directions 


for use. 








labels and other written, printed or graphic 
matter . . accompanying the economic poison 
or device at any time... .’’ 7 USC Sec. 135(r) 
and (s) (1952): Virginia Code, Secs. 3-208.5, 
3-208.6 (1950). The Federal Food, Drug, and 
Cosmetic Act and the Virginia Food Act contain 
similar provisions, except that the clause ‘‘at 
any time’’ has been added to the insecticide acts 
to make abundantly clear the intention to in- 


clude pamphlets and leaflets distributed sepa- 
rately from the containers. 21 USC Sec. 321 
(1952): Virginia Code, Sec. 3-307 (1950). 


The federal and Vir- 
also provide that the 
article is misbranded if ‘‘its labeling bears any 
statement, design, or graphic representation 
relative thereto or to its ingredients which 
is false or misleading in any particular . _ 


2 See footnote 6, above. 
ginia insecticide acts 


(7 USC Sec. 135(u)(1) (1952); Virginia Code, 
Sec. 3-208.7(a) (1950)). 
The Federal Food, Drug, and Cosmetic Act 


has a somewhat similar provision (21 USC Sec. 
352(a) (1952)). For the history of the provi- 
sion and leads to cases, see work cited at foot- 
note 86, at pp. 255, 401-405, 1028 (1942). 

The bearing of this provision on the related 
provisions of warnings and directions for use 
is close, but is beyond the scope of this article. 
See Alberty Food Products v. U. 8. cited at foot- 
note 90; U. S. v. One Device Intended for Use as 
a Colonic Irrigator, 160 F. (2d) 194, 200 (CCA-10, 
1947). Provisions with respect to false or mis- 
leading advertising, see 15 USC Sec. 55(a)(1) 


(1952), are also relevant. See Alberty v. FTC, 
1950-1951 CCH Trade Cases { 62,583, 182 F. (2d) 
36 (CA of D. C.), cert. den., 340 U. S. 818 
(1950); Miles Laboratories, Inc. v. FTC. 
(Continued on following page) 
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McClanahan Case as Precedent 


The manufacturer of the hypothetical 
toothpaste, mentioned at the beginning of 
this article, need not fear that the McClana- 
han case has put him at the mercy of indis- 
creet consumers who ignore directions. The 
case does nothing of the kind. Basically, 
it does two things: First, it. gives a broad 
meaning to the labeling sections of a fairly 
recent, yet widely adopted, statute; second, 
it vindicates the role of the jury. As our 
story shows, the former is consistent with 
the purposes of the statute, the latter con- 
sonant with common law principles. Both 
in its interpretation of the statute and in its 
analysis of common law principles, the court 
was careful to stress the particular facts of 
the case at hand. These facts amply 
ported the jury’s verdict and, 
portant, they narrowed the 
decision itself. 


sup- 
im- 
scope of the 
It is critically important to 
observe that the conduct of the plaintiffs 
was not only lacking in the element of 
willful disregard of directions; it was, in 
fact, observed, and at least tacitly approved, 
by an important executive who was also a 
technically qualified 
defendant company.” 


more 


representative of the 


(Footnote 92 continued) 

1944-1945 CCH Trade Cases { 57,206, 140 F. (2d) 
683 (CA of D. C.), cert. den., 322 U. S. 752 
(1944); Aronberg v. FTC, 1940-1943 CCH Trade 


Cases { 56,324, 132 F. (2d) 165 (CCA-7, 1942). 
(Government contended that labeling failed 


adequately to reveal dangers of mental derange- 
ment if product, Nervine Tablets, was used to 
excess. Defendant contended that there was 
no authority in commission to require warnings 
against misuse.) 


Research in the specialized area of drug and 
cosmetic misbranding is not without its lighter 
moments and minor rewards. One may not feel 
sorry for the makers of ‘‘Sekov,’’ who over- 
reached themselves in claiming their device 
would make slender those who were fat; yet 
indulge a certain sympathy for Mrs. Moffat, 
whose unique combination of potassium tartiate 
and entimorv, enticingly heralded as ‘‘Mrs. 
Moffat’s Shoo Fly Powder for Drunkenness,’’ 
regretfully failed of its purpose. See U. S. v. 
Fifteen Cartons, More or Less, of Sekov Re- 
ducer, 45 F. Supp. 52 (DC Tex., 1942), aff'd, 
139 F. (2d) 197 (CCA-5, 1943); and U. S. v. 11% 
Dozen Packages of Mrs. Moffat’s Shoo Fly Pow- 
ders for Drun. mess, 40 F. Supp. 208 (DC 
N. Y., 1941). 


*% The care exercised by the plaintiffs is em- 
phasized by the court. Reference is made to the 
fact that one of the defendant’s vice presidents, 
who was also manager for the sales district 
including Virginia and a trained scientist, vis- 
ited the orchard at the time the spray was being 
applied and not only watched the operation, but 
consulted with one of the plaintiffs concerning 
it. This took much of the sting out of the de- 
fendant’s contention that the plaintiffs willfully 
disregarded instructions or otherwise acted in a 
nonforeseeable manner. The causative feature 
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Furthermore, evidential support for the 
application of the important “commonly 
recognized safe practice” section of the 
statute was spelled out at length.” It is 
worth recalling that the significance of a 
case as a precedent, that is, its scope in 
announcing a broad, as opposed to a nar 
row, principle of law, varies in inverse ratio 
to the number of operative facts stressed 
by the court.” So viewed, the Virginia 
court announced no novel or sweeping doc- 
trine likely to embarrass a careful manu- 
facturer. At the time,- the decision 
calls attention to the intrinsic importance of 
the warning requirements both of the com- 
mon law and of the statutes. For 
reason, it is significant. 


same 
this 


Conflicting Interests 


It is also significant for another reason, 
It points to a particular area of conflict 
which, in an age of increasing technology, 
is growing rather than diminishing in im- 
portance. The conflict, to use Pound’s 
rather elaborate terminology, is between the 
social interest in the “general security” on 
the one hand and that of 
progress” on the other.” 


“economic 
This clash is 


of the plaintiffs’ case was helped by the fact 
that nine trees, somewhat removed from the 
rest of the orchard, were sprayed, not with Tag, 
but with lime-sulphur sprays, and _ escaped 
injury 

** Commonly recognized safe practice was de- 
fined as ‘‘that practice which prevails gen- 
erally in the area as known to and practiced by 
experienced orchardists.’’ Evidence supporting 
the plaintiffs’ adherence to this practice was 
found in (1) their long and successful expe- 
rience in the business; (2) their habit of 
exchanging information with other orchardists; 
(3) their subscription to technical services: (4) 
the information contained in one of these serv- 


ices indicating safe times for spraying, which 
they followed; (5) their care in mixing and 


applying the spray, and in cleaning containers; 
(6) their adherence to their regular spraying 
program; and (7) their presumed reliance on 
information that mercury-base sprays were as 
safe as liquid lime-sulphur sprays. 

% See Goodhart, ‘‘Determining the Ratio Deci- 
dendi of a Case,’’ 40 Yale Law Journal 161 
(1930), reprinted in Essays in Jurisprudence and 
the Common Law (1931), p. 1; and Jurisprudence 
in Action (1953), p. 186. Professor Goodhart’s 
well-known esSay has been subjected to some 
criticism. See Stone, The Providence and Func- 
tion of Law (1951), pp. 31, 189. Written from 
the point of view of one who subscribes to the 
tenets of ‘‘analytical jurisprudence,’’ it con- 
stitutes a trenchant and searching analysis of 
the structure of a case, with particular empha- 
sis on the significance to be attached to the way 
in which the court stresses facts. 

% Pound's classification of ‘‘individual,’’ ‘‘pub- 
lic’’ and ‘‘social interests’’ will be found in his 
Outline of Lectures on Jurisprudence (5th Ed., 
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or a The manufacturers of Tag launched 


pe mF the market a relatively new product. 
nar 


ratiO to make money by developing a process that 
essed was not only better than, but different from, 
‘ginia that of their competitors. The element of 
doc- “difference” was a selling point calculated 
a to attract customers. Yet it was also the 
‘ision instrument of damage, since it was 

ce of adapted to entrenched habits deemed safe 
com- in the area of use. The plaintiffs could not 


this } be expected to know the peculiar chemical 
properties of phenyl mercury acetate; the 
defendant should not, perhaps, be expected 
to know all that needs to be known about 
the spraying habits of orchardists in Vir- 





complicated by the intrusion of still another 
nonly § social interest—the need to minimize 
| the § strain on the judicial process by lessening 
It is§ the possibility of trumped-up claims.” 


were impelled to do so by a laudable urge 





of sheer intuition. Yet it would be fanciful 
to suppose that knowledge can, or should, 
displace the need for intuition, insight and 
wisdom. So long as law is couched in 
general terms, an intuitive “feeling” for 
what is fair will be part of the business 
of adjusting risks. As everyone knows, the 
subject matter of law, reflected in its vocab- 
ulary, defies exact measurement. This is 
particularly true of “standards,” as opposed 
to “principles” and “rules.”” In the lan- 
guage of the semanticists, standards are 
connotative, not denotative, and their refer- 
ents are always intangible. Deriving fheir 
meaning from the felt sense of what is just, 
they are closely keyed to the mores of time, 
place and circumstance. 

“Due process of law,” “equal protection of 
the laws,” “unreasonable restraint of trade’— 
these vague and general terms furnish 
familiar examples of the pervasive presence 
of standards in the body of the written law. 
They cannot be conveniently captured in a 
tight, logical system hedged about by stare 
decisis and easily manipulated by analogical 
reasoning. To ask what is reasonably fore- 
seeable in launching a new product on the 
market is not to ask for the application of a 
simple rule, or even a complicated principle; 
it is rather to ask that a vague standard of 
human conduct be measured and judged. 
Who is best qualified to measure and judge it? 

The answer demands constantly renewed 
investigation. At what might be called, 
somewhat pompously, the metaphysical 
level, the question suggests the need for 
probing anew the age-old dispute between 
the “one” and the “many’—between the 





ee ginia, or the peculiar differences in scab 
n flict re . aes ee : aa 
conditions in many widely dispersed areas. 
O8y, How is the risk to be adjusted? How is the 
ee manufacturer to experiment without assum- 
ind’s f ; Ra passin tiainieabacets : 
ing either too great a laboratory burden or 
1 the Fie ng ees es Pha ee tse > 
s too onerous a risk of damage? How pro- 
oa mote the competitive urge with safety to the 
ri public? As in other conflicts of interests, 

a it is easier’to identify the difficulty than to 

fact resolve it. 
|_ the No doubt more research is needed 

Tag, areas where science, technology and 
‘aped ie ? s rete ee 

jostle one another. This challenge 
5 de academic world is attempting, belatedly and 
gen- haltingly, to meet.” Increased knowledge 
‘d_by may help to dispel some of the myths sur- 
rting ie : “ ; 
was rounding accepted doctrine, and by so doing 
>xpe- it may narrow the opportunity for the play 
t of aa ain 
lists; (Footnote 96 continued) 

(4) 1943), p. 96. The book provides only a skeleton 
serv- ized version of the so-called ‘‘interest 
yhich proach.’’ Flesh is applied to the skeleton 
and in a number of law review articles, for example: 
an Pound, ‘‘A Survey of Public Interests,”’ 
ying Harvard Law Review 909 (1945); ‘‘A Survey of 
e on Social Interests,’ 57 Harvard Law Review 
e as (1943); ‘‘Interests of Personality,’’ 28 Harvard 

Law Review 343, 445 (1915). The most elab- 
Deci- orate full-length treatment of the subject (clas- 

161 sification of interests modified, chiefly 
and dropping out ‘‘public interests’’) will be found 
ence in Stone, The Province and Function 
art’s (1950) (see especially pp. 485-646). Ever since 
ome the days of Bentham and Von Jhering, the sub- 
unc- ject has generated a great deal of hostile, and 
rom also sympathetic, comment. See Patterson, 
the Jurisprudence, Men and Ideas of the Law (1953), 
con- pp. 518-527. 

s of % It is interesting to observe that, in Scurfield 
pha- v. Federal Laboratories, Inc., cited at footnote 
way 47, the court took pains to point out that the 

alleged injury took place nine years 

the case was argued on appeal, and that the 
pub- plaintiff brought suit only a few days before 
his the statute of limitations had run. See foot- 
Ed., note 47, above. 


Directions for Use and Duty to Warn 





% See Smith, ‘‘Relation of Emotions to Injury 
and Disease: Legal Liability for Psychic Stim- 
uli,’’ 30 Virginia Law Review 193 (1944); ‘‘The 
Philosophical and Practical Basis for the Syn- 
thesis of Law and Science,’’ 31 Texas Law Re- 
view 625 (1953). 

” Of course, there is no magic in the terms 
‘“‘rules,’’ ‘‘principles’’ and ‘‘standards.’’ They 
are merely convenient tags to describe different 
kinds of legal propositions and norms. A ‘‘rule’”’ 
(for example, stop on a red light) is simple and 
precise, and allows for little discrimination in 
application; a ‘‘principle’’ (for example, a con- 
tract must have consideration) is a springboard 
for legal reasoning; ‘‘standards’’ refer to broad 
areas of conduct. For more precise and detailed 
analysis of these terms, see Paton, Jurispru- 
dence (2d Ed., 1951), pp. 175-181; Patterson, 
work cited at footnote 96; Pound, An Introduc- 
tion to the Philosophy of Law (1922), pp. 115- 
143. Cf. Dickinson, Administrative Justice and 
the Supremacy of Law (1927), p. 128: Pound, 
‘Hierarchy of Sources and Forms in Different 
Systems of Law,’ 7 Tulane Law Review 475 
(1933). On some of the difficulties attending the 
attempt by courts to measure standards, see 
Pekelis, Law and Social Action (1950), pp. 11-15. 
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need to attain some sort of uniformity 
through the application of predictable 
norms and the need to allow for some 
degree of uniqueness implicit in any depar- 
ture from established norms. New products 
are always unique. Then, too, there is the 
need, previously mentioned, of attempting 
to strike a workable balance between the de- 
mand for security and the desire for 
progress. How is the balance to be struck? 

At the institutional level there is the 
ancient fuss over the proper roles to be 
assigned the court, the administrative tribunal 
and the jury. Who should pour meaning 
into standards? On great constitutional 
issues the answer, deriving partly from the 
accidents of history, seems clear. The court, 
guided but not controlled by precedent and 
unhampered by jury [ 
arbiter of what a standard requires. Little 
wonder that our more sensitive judges 
whimsically yearn at times for the clear-cut 
certainty and serene confidence that comes, 
presumably, to the user of logarithm tables.’ 
In other areas of public law, the adminis- 
trative tribunal seems to share the burden 
with the court, though not without a con- 
siderable show of jealous concern by the 
latter. 


interference, is the 


In the so-called private-law field the answer 
is more complex, partly for procedural reasons 
and partly because of the wavering line 
dividing the respective roles assigned to 
judge and jury. Back of both the meta- 
physical and the institutional dilemma lurk 


10 Cardozo, The Paradoxes of Legal Science 
(1928), p. 1, reprinted in Selected Writings of 
Benjamin Nathan Cardozo (Hall Ed., 1947), p. 
252. 

10 ‘The subject hinted at in the text is too com- 
plex and too subtle to be stated so summarily. 
Attention is invited to discussions of various 
aspects of it in Gregory, ‘‘Trespass to Negli- 
gence to Absolute Liability,’’ 37 Virginia Law 
Review 359, 380 and following (1951); ‘‘Breach 
of Criminal Licensing Statutes in Civil Litiga- 
tion,’’ 36 Cornell Law Quarterly 622, 624 and fol- 
lowing (1951); Prosser, ‘‘Palsgraf Revisited,”’ 
52 Michigan Law Review, 1, 16 and following 
(1953). Of course, community tolerance and ac- 
ceptance are so molded by law, as Pound and, 
before him, Dicey have so frequently pointed 
out. See, in particular, Dicey, The Relation Be- 
tween Law and Public Opinion in England Dur- 
ing the Nineteenth Century (1930), pp. 40-42. 


It may be arguable that the writers of this 
article have expressed too much confidence in 
the role of the jury. It is well known that the 
famous case of Hadley v. Baxendale, 9 Ex. 341, 
156 Eng. Rep. 145 (1854), which raises many 
problems in the field of contract law similar to 
those discussed in this article, was inspired 
not by the need to expand the liability of the 
defendant carrier or manufacturer, but to cur- 
tail extravagant jury verdicts. See McCormick, 
Damages (1935), pp. 562-581; Patterson, 
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the great underlying values of a democratic 
order. Every decision based on the appli- 
cation of a standard is, in a deep sense, 
a venture in community evaluation—an 
attempt to gauge not what the community 
will, for a time, merely tolerate, but what it 
will ultimately approve. The 
continuous and no less real for being hidden.™ 


process is 


Community approval of the McClanahan 
case will no doubt depend on the burden 
which the decision (and like decisions in the 
future) may put on legitimate manufactur- 
ing and business enterprises. The burden 
does not seem excessive, since to avert 
damage requires not more expensive labora- 
tories, but only more careful labeling.” In 
placing the risk on the manufacturer, the 
court did not monopolize the show. While 
it decided, as a matter of law, that the duty 
to warn of dangers in use was not exhausted 
by giving directions for use, it left to the 
jury the job of determining whether the 
duty had been fulfilled. Thus, the jury was 
charged with measuring the applicable 
standard, that is, with determining what 
was reasonably foreseeable. This is_ be- 
lieved to be proper since, despite all its 
familiar limitations, the jury remains the 
institution best suited to reflect the sense 
of fairness and the conflicting values of a 
democratic order. It is best suited to the 
task because the whole business is a process 
demanding not so much the authority of 
the expert as the insight of the layman. 


[The End] 


“The Apportionment of Business Risks Through 
Legal Devices,’’ 24 Columbia Law Review 335, 
342 (1924): cf. Kerr S. S. Company v. RCA, 
245 N. Y. 284, 157 N. E. 140, cert. den., 275 U. S. 
557 (1927); Restatement of Contracts, Sec. 330 
(1932). 

1022 The manufacturer is well advised to recall 
the familiar principle that the defendant’s duty 
is commensurate with the risk, and that in de- 
termining the scope of the duty the magnitude 
of the risk must be coupled with the slight effort 
needed to avoid it. Restatement of Torts, Vol. 
2, Secs. 291-293 (1934). As Judge Clark said in 
Pease v. Sinclair Refining Company, cited at 
footnote 49: 

“It would have been so easy to have warned 
the recipient If we feel the defendant 
at least somewhat culpable in failing to take 
the simple step of a warning, then we see no 
reason to take the case from the jury when the 
consequences are serious, and, because serious, 
are unexpected.”’ 

By way of conclusion, it may be said that, 
following the destruction of the McClanahan 
crop, the manufacturers of Tag changed the 
label by simply calling attention to the unusual 
damage which would follow if the spray were 
applied after petal-fall or when scab had gotten 
well started. Only a dozen words or so were 
needed. 
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eee insurance company can 
£\ maintain a subscribership in a licensed 
fire rating bureau and at the same time file 
independently for classes of insurance nor- 
mally under the jurisdiction of the bureau. 
—An opinion was requested by the Chief 
Deputy Director of the Division of Insur- 
ance of Arizona as to whether an insurer 
may continue a subscribership in a licensed 
fire rating bureau and at the same time file 
independently for classes of insurance nor- 
mally under the jurisdiction of the bureau. 
If so, the question was then asked as to 
whether the insurer is required to maintain 
a licensed rating organization in the state. 

The Attorney General ruled that an in- 
surer may file independently for classes of 
insurance normally under the jurisdiction of 
the bureau. He referred to Section 61-1824 
(a), Arizona Code Annotated, 1939, which 
he stated can be construed to allow a rating 
organization to have partial subscribers. It 
provides that each rating organization, sub- 
ject to the rules approved by the director as 
reasonable, shall permit a nonmember in- 
surer to be a subscriber to its rating services 
for any kind of vehicle, casualty and surety 
insurance or subdivision thereof, or for any 
kind of property and marine insurance or 
subdivision or class thereof, for which it 
is authorized to act as a rating organization. 

Section 61-1810, he said, provides the re- 
quirements for rating organizations and for 
insurers making their own rates, and states 
they “shall keep and maintain a service 
office in this state which shall be equipped 
with adequate rating facilities . (Italics 
supplied.) 

The adequateness of the facilities would 
be a decision for the director. Section 


Attorneys General 


16-1804(3b), he added, indicates that uni- 
formity of rates is not required or prohibited. 


The conclusion of the Attorney General 
was that an insurer may file independently 
for classes of insurance normally under the 
jurisdiction of a bureau. It need not main- 
tain a licensed rating organization, but only 
a service office in the state with adequate 
rating facilities Opinion of the Arizona At- 
torney General, June 16, 1955. 


Cees Insurance Commis- 
MI sioner has the right to reject life 
insurance policies containing tontine or 
semitontine provisions if he believes these 
policies are not in the best interest of the 
insurance-buying public of the state-——The 
Insurance forwarded 
life insurance policies containing tontine and 
semitontine provisions to the Attorney Gen- 


Commissioner seven 


eral in order that he may give an opinion as 
to their validity. In some of the policies a 
stated percentage of the premium was to 
be placed in a special fund and the fund 
invested, with a division of the fund and its 
earnings among the policyholders who sur- 
vive and pay their premiums to the matu- 
rity dates. Other policies purported only to 
invest the dividends earned on all policies 
of that class and to divide the earnings pro 
policyholders who 
paid premiums to the specified maturity 
dates. A third type provides for the estab- 
lishing of a “special reserve” for the benefit 


rata among surviving 


of purchasers of like contracts in the same 
calendar year and allot to this reserve all 
profits derived by the company from this 
group, including the savings from mortality 
experience, surrenders, interest earnings in 
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excess of the company’s assumed rate of 
interest, and earnings from the reserve fund. 
The Attorney General stated that he was 
unable to find any direct decision on the 
legality of this type of life insurance con- 
tract, and that the nearest case in point was 
Equitable Loan Company v. Waring, 117 Ga. 
599. He construed the case as condemning 
contracts dependent to a large extent on 
lapses or forfeitures, but holding that the 
particular scheme involved was not a lot- 
tery and not contrary to public policy. That 
case cited State v. Interstate Saving Company, 
52 L. R. A. 530, wherein it was said: 
“Contracts of investment, security, de- 
benture or certificates, which cannot rea- 
sonably be expected to accumulate a reserve 
fund equal to the stipulated endowment 
values within the stated period, without the 
aid of lapses or appropriation from pre- 
miums on new business, are fraudulent and 
contrary to public policy and unlawful.” 


The judge in the Equitable Loan case 
stated: “While a forfeiture may happen 
without involving illegality in the individual 
contract, and accretions be added to the 
funds, yet if a company whose business is 
issuing of bonds, certificates, or promises to 
pay, must depend for its ability to do so 
upon this chance element, it is an illegal 
scheme - 

The conclusion of the Attorney General 
was that the Insurance Commissioner has 
the right to reject life policies containing 
tontine or semitontine provisions if he be- 
lieves they are not in the best interest of 
the insurance-buying public. (The Insur- 
ance Commissioner outlawed policies con- 
taining these provisions as of August l, 
1955; see “State Department Rulings” at 
page 497.)—Opinion of the Georgia Attorney 
General, May 26, 1955. 


INSURANCE BY INACTION- 


But it is not the position of the courts of 
today to single out a particular economic 
endeavor and subject it to peculiar duties 
Moreover, 
insurer is not the 


and regulation by judicial fiat. 
just as the “corner 
grocer,” so is the sui juris applicant not to 
be dealt with as a babe in arms. He should 
be held to the same standards of business 


acuity as he is in his other dealings. 


O HIO—An insurer may issue to a board 
of education or school district a policy 
of group life insurance insuring the em- 
ployees of the board or district, provided 
the premiums are paid entirely by the em- 
ployees.—The question of whether Section 
3917.01 of the Revised Code of Ohio author- 
ized the issuance to a board of education of 
a group life insurance policy covering em- 
ployees of the board was asked by the Su- 
perintendent of Insurance. 


The Attorney General referred to the fol- 
lowing portion of Section 3917.01: 


“(B) As used in sections 3917.01 to 3917.06, 
inclusive, of the Revised Code, the following 
forms of life insurance are group life in- 
surance: 


“(7) Life insurance covering employees of 

a political subdivision or district of this state, 

or of an educational or other institution sup- 

ported in whole or in part by public funds 
” (Italics supplied.) 


The Attorney General noted that in Sec- 
tion 3501.01, Revised Code, the following 
language was used: “(N) ‘Political subdivi- 
sion’ means ‘county’, ‘township’, ‘city’, ‘vil- 
lage’, or ‘school district’.” (Italics supplied.) 

He concluded that a school district is a 
“political subdivision” of the state and, there- 
fore, an insurer may issue to a board. of 
education or school district a group life 
insurance policy covering the employees of 
the board or district, provided the premiums 
are paid entirely by the employees. 

He declared that he found no statute which 
would permit or authorize a school board 
to expend public funds for premiums on 
group life insurance covering its employees. 
—O pinion of the Ohio Attorney General, May 


20, 2955. 


Continued from page 457 | 


My conclusion concurs with that of the 
court in Schliep v. Commercial Casualty 
Insurance Company : 


“Tf and when it is desired to impose upon 
insurers additional burdens or _ require- 
ments, the same should come through the 
legislative department of the government 
and not by virtue of judge-made law.” ™ 


[The End] 





111 Cited at footnote 102. 
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California Announces Hearings 
on Compensation Rate Changes 


Public hearings will be held July 27 at 
San Francisco and July 29 at Los Angeles 
concerning proposals to amend, adopt and 
repeal various rating rules and regulations 
which are embodied in Section 2350 (Manual 
of Rules, Classifications, and Basic Rates 
for Workmen’s Compensation Insurance) 
and Section 2353 (California Experience 
Rating Plan) of the regulations of the In- 
surance Commissioner contained in Title 10, 
California Administrative Code, relating to 
workmen’s compensation and employers’ lia- 
bility insurance. 

The proposals have been submitted by the 
California Inspection Rating Bureau, They 
involve individual change in undiscounted 
minimum (manual) rates for certain classi- 
fications, increasing rates for some classifi- 
cations and decreasing rates for others. 
Also included is the amendment of certain 
definitions and the creation of new classifi- 
cations. The classification “Drivers and 
their Helpers” would be eliminated. 


Tontine and Semitontine Policies 
Outlawed in Georgia 


Life insurance companies in Georgia are 
now forbidden to issue tontine or semi- 
tontine policies, investment fund policies and 
stock with policy contracts after August 1, 
1955. This is the substance of a ruling is- 
sued by the Georgia Insurance Commis- 
sioner on June 24, 1955. 

In defining what constitutes tontine or 
semitontine policies, he stated “this includes 
any policy which provides that any part of 
the premiums, dividends, excess interest, 
savings on mortality, loadings, lapses, or the 


State Department Rulings 






























earnings and accumulations therefrom, are 
to be payable only to those of a group of 
policyholders who live and persist in pre- 
mium payments to the end of a period of 
time stated in the policy, or to those of a 
group of policyholders who live and persist 
in premium payments to the end of such 
stated period of time and the beneficiaries 
of those who die prior thereto while their 
policies are in force.” 

Other policies outlawed by the ruling follow: 

“(2) Any life policy or class of life poli- 
cies, annuity or endowment contract, or in- 
vestment certificate (by whatever name they 
may be called) under which the whole or 
any part of the premiums, or consideration 
for the policy, dividends, coupons, reserves, 
special reserves, or the excess interest there- 
from or any funds or money in excess of 
the normal reserve required to meet the con- 
tractual guarantees of the policy, are to be 
placed or invested in special funds or segre- 
gated accounts or in specially designated 
places, and the funds or earnings therefrom 
divided among those taking the policy, their 
beneficiaries or assignees. 

“(3) Any life insurance policy, annuity or 
endowment contract, in connection with 
which there is sold, solicited or delivered 
stock or shares in the company issuing the 
policy or in any other insurance company or 
other corporation, or benefit certificate, secu- 
rities or any special advisory board contract, 
or other contracts of any kind promising 
returns and profits as an inducement. to 
insurance or to the taking of the policy. 
Insurance companies or their agents and 
employees shall not sell, solicit or deliver 
such an insurance contract on condition that 
stock, securities or other contracts as above 
described shall be purchased, nor sell, solicit 
or deliver stock, securities, benefit certifi- 
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cates or contracts, as above described, on 
condition that insurance be purchased. This 
is prohibited by the statute next quoted 
below, which the Commissioner believes, 
was intended to have the business of life 
insurance conducted free and independent 
of any other matter of whatever kind or 
nature and so that the person who is so- 
licited to enter into a contract of life in- 
surance may do so eutirely upon the merits 
of the contract of insurance presented to 
him. The contract must be in writing and 
the whole of its terms and conditions must 
be plainly expressed in the policy. In this 
connection, Section 56-404a, sub-paragraph 
(6) of the Georgia Code Annotated, pro- 
vides as follows: 


“*The following are hereby defined as un- 
fair methods of competition and unfair and 
deceptive acts or practices in the business 
of insurance: 

“*(6) Stock operations and advisory board 
contracts. Issuing or delivering or permit- 
ting agents, officers or employees to issue 
or deliver, agency company stock or other 
capital stock, or benefit certificates or shares 
in any common-law corporation, or securi- 
ties or any special or advisory board 
contract or other contracts of any kind 
promising returns and profits as an induce- 
ment to insurance.’ 


“It is further ordered that— 

“The divisible surplus of a company on 
account of participating policies or policies 
in which policyholders shall in any manner 
participate, as derived from savings on mor- 
tality, loadings, excess interest, lapses or 
from other lawful and permissible sources, 
shall be apportioned to each such policy in 
proportion to its contribution thereto, or on 
a basis of equity and without discrimination 
between individuals of the same class and 
equal expectation of life in the rates charged 
or the benefits thereunder. In this connec- 
tion Section 56-404a, sub-paragraph (7) of the 
Georgia Code Annotated, provides as follows: 

“*The following are hereby defined as 
unfair methods of competition and unfair 
and deceptive acts or practices in the busi- 
ness of insurance: 


“*(7) Unfair discrimination—Making or 
permitting any unfair discrimination be- 
individuals of the same class and 
equal expectation of life in the rates charged 
for any contract of life insurance or of life 
annuity or in the dividends or other bene- 
fits payable thereon, or in any of the terms 
and conditions of such contract.’ ” 
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Tontine policies were outlawed last De- 
cember in South Carolina by a ruling of the 
South Carolina Insurance Commissioner. 
This year Idaho, Utah, Nevada, North 
Carolina and Maine have passed the model 
antitontine legislation developed by the Na- 
tional Association of Life Underwriters. 


Washington Issues Bulletins 
on Licensing of Agents 


Bulletins have been issued to insurers in 
Washington regarding the 1955 amendments 
to the insurance code relating to agents. 
Involved were agents examinations, fees for 
examination, number of licenses required, 
temporary licenses and licensing of nonresi- 
dent agents. It was brought to the attention 
of all companies that Section .14.01 of the 
code has been amended by the addition of 
the following italicized matter: 


“Examination for license, each examina- 
tion $2.00. 


“Filing application for first examination for 
license $3.00.” 

If the applicant does not appear for ex- 
amination by the last scheduled date, his 
application will be returned. A subsequent 
application will be deemed a new applica- 
tion and another $3 fee will be required. If 
the applicant fails the examination he will 
be notified of new examination dates, and 
the only additional fee will be $2 for exami- 
nation. If the applicant does not appear for 
examination the fee will be returned. 

Life insurance companies were reminded 
that Section .17.33 has been amended by the 
addition of the following italicized material: 

“(1) The Commissioner may license as a 
life and/or disability insurance agent only, or 
as a broker, a person who is otherwise quali- 
fied therefor under this Code but who is not 
a resident of or domiciled in this state, if 
by the laws of the state or province of his 
residence or domicile a similar privilege is 
extended to residents of or corporations 
domiciled in this State.” 


Agents proposed by life and disability 
companies must pass the disability examina- 
tion before they are eligible for a temporary 
license, and must pass the life insurance 
examination prior to the expiration of this 


license in order to secure a permanent license. 

Agents proposed by life companies must 
pass the life insurance examination prior to 
the expiration of the temporary license in 
order to obtain a permanent license. 
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New York Insurance Series 


Examination of Insurance Companies. Ed- 
ited by Adelbert G. Straub, Jr. New York 
State Insurance Department, New York 6, 
New York. 1955. Volumes 5 and 6, 1,332 
pages. $15. 


Three years ago, the New York State 
Insurance Department embarked upon a 
project of in-department training for junior 
and assistant examiners. The lectures which 
comprised the course have, over the last 
two years, been published in book form. 
Volumes 1 and 2 were issued in 1953, Vol- 
umes 3 and 4 were issued early in 1954, and 
Volumes 5 and 6 were published the first of 
this year, 

Volume 1 was devoted to a description of 
the functions of the agency of regulation; 
Volume 2 dealt with the subject of regula- 
tion of insurers, agents and brokers; Vol- 
ume 3 continued the analysis of examination 
problems; and Volume 4 took up a number 
of diverse problems of the insurance in- 
dustry. For instance, the subject of uni- 
form accounting was discussed at considerable 
length in this volume. 


Volume 5 deals with rate-making, a criti- 
cal phase of the insurance business. In the 
insurance business, rates and premiums are 
charged for assuming obligations involving 
future contingencies unknown at the time 
of sale except to the extent that the law 
of averages may indicate, based on what 
happened before. 


Developments in rate-making during the 
nineteenth century were almost entirely in 
the field of fire insurance. During the first 
half of the century fire insurance companies 
used a rudimentary form of what is now 
known as class rates, that is, rates covering 
the grouping of structures into broad gen- 
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eral classes based upon the type of construc- 
tion, type of roof, etc. Comparatively simple 
forms of schedules were also used for more 
complex structures. The early schedules 
included base rates for about four grades 
of buildings and a series of added charges 
for the more hazardous occupancies. There 
were tlumerous attempts of companies to 
act cooperatively in the making of rates and 
in maintaining standard rates to prevent 
rate cutting. The activities of tariff associ- 
ations and local boards were successful dur- 
ing periods following severe conflagrations 
which caused failures of numerous fire in- 
surance companies. Surviving companies 
then got together and raised rates to pre- 
their solvency. These agreements 
broke down in due course as new companies 
were organized and entered into competi- 
tion. These cycles were repeated from time 
to time, 


serve 


During the last half of the nineteenth 
century, the growth in size and complexity 
of mercantile and manufacturing operations 
required increasing refinements in the make- 
up of fire insurance rates to reflect differ- 
snces in hazards, construction and available 
fire protection. These developments and 
other tendencies toward cooperative action 

fluenced the adoption of new forms of 
rating schedules. 


The first rating law in New York was 
enacted in 1911. This enactment followed 
an investigation and report by a joint legis- 
lative committee, commonly referred to as 
the Merritt Committee. The law, applicable 
to fire insurance, required rate-making as- 
their rates and 
schedules with the superintendent of insur- 
ance and to be subject to examination by 
the superintendent. The law provided that 
no bureau or insurer should fix or charge a 
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rate which discriminates unfairly between 
risks of essentially the same hazard. No 
rates could be fixed or made for any risk 
on the condition that the whole or any 
part of such risk had to be placed with 
members of or subscribers to a particular 
rating organization. 


In the recodified insurance law (New 
York), effective January 1, 1940, the rating 
sections were revised. One of the substan- 
tive changes was recognition of the principle 
that in the rating of risks, consideration may 
be given to differences in expense elements. 
This allowed for the development of rating 
procedures involving graduation of expense 
by size of premium. 


From 1922 until about 1946 New York 
was considered one of the comparatively 
small number of states having strict regula- 
tion of rates in the fire and casualty fields. 
Many states were referred to as “open states.” 


In 1923 the New York Insurance Depart- 
ment adopted a Casualty Experience Exhibit 
requiring the reporting of country-wide un- 
derwriting expense items by various lines of 
business. In 1935 a similar exhibit for fire 
and marine insurance was adopted. 


The Insurance Expense Exhibit is recon- 
ciled with the total net gain or loss from 
underwriting for all lines combined in the 
annual statement, which is basically a finan- 
cial statement. Annual statement results 
are based on ratios of expenses incurred to 
premiums earned. 


The principle categories of underwriting 
expense for most lines of business are as 
follows: loss adjustment expense; commis- 
sions; other acquisition expenses, etc.; gen- 
eral expenses; taxes, licenses and fees. 


The question as to what is considered to 
be a reasonable provision for underwriting 
profit in the rates has been the subject of 
considerable discussion. The customary 
practice is to include in the rates such a 
factor as a percentage of premiums. There 
is, of course, an assumption that such under- 
writing profit would be realized (before 
federal income taxes) on the average only 
if losses and expenses equal the provisions 
for losses and expenses in the rates. This 
never happens exactly. The average loss 
experience varies from year to year, but it 
is presumed that the rate-making procedures 
should produce rate levels under which the 
loss ratios would approximate the permis- 
sible loss ratios over a period of years. 


In connection with reviews of experience 
for purposes of considering the reasonable- 
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ness and adequacy of rates it has been a 
general practice to consider the premium 
dollar as broadly consisting of the following 
parts: provision for losses; provision for ex- 
penses; provision for underwriting profit. 

Volume 6 provides a balance of theory 
and practice, the views of those regulating 
special problems of fire, casualty and life 
insurance. The first three chapters present 
a broad view of insurance from three dif- 
ferent perspectives, social, legal and eco- 
nomic aspects. 

The public demand for these volumes has 
far exceeded the expectations of Deputy 
Superintendent Straub, and the stock of 
some of the early volumes is rapidly be- 
coming exhausted. 

Mr. Straub says: “A reprint of the series 
is one relatively simple, although expensive, 
solution. However, the reprinting of the 
existing volumes without revision would not 
be in the best interests of the Department 
and its examiners, nor, for that matter, of 
any one requiring an up-to-date text on the 
techniques of the examination of insurance 
companies and related material. The in- 
surance business is highly dynamic. It is 
constantly undergoing a process of trans- 
formation in adapting itself to the ingenuity 
of modern business and improved approaches 
to social needs. Just so, regulatory tech- 
niques reflect these changes and should be 
charted periodically and made available to 
all, so that ‘he who runs may read’. The 
last word on examination of insurance com- 
panies will never be written. As an indica- 
tion of the celerity with which changes take 
place, certain material became outdated be- 
tween the time the first two volumes of this 
series went to press and their publication 
date—a matter of weeks. This not only 
suggests the desirability of a revision of the 
series but, in my opinion, makes it mandatory.” 


Facts of Life Insurance 
Life Insurance Fact Book 1955. 


Institute 
Avenue, 
111 pages. 


of Life Insurance, 488 Madison 
New York 22, New York. 1955. 


This is the tenth annual edition of this 
publication of the Institute of Life Insur- 
ance. It is designed primarily as a conven- 
ient handbook for editors, writers, teachers, 
speakers, research specialists—just anyone 
seeking information about the operations of 
life insurance. The statistics of this edition 
have been brought up to date through 1954. 

The Institute of Life Insurance is an 
organization of legal reserve life insurance 
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companies serving the public as a central 
source of information about life insurance. 


There were 877 legal reserve life insur- 
ance companies in the United States as of 
midyear 1954, a net increase of 86 compa- 
nies in a 12-month period: Texas had by 
far the largest number, 257 companies, an 
increase of 48 companies in a year’s time. 
Louisiana was second with 80 companies, 
South Carolina third with 36 companies and 
Illinois fourth with 33 life insurance com- 
panies. 


Of the 877 legal reserve life insurance 
companies, 169 were mutual life insurance 
companies and 708 stock life insurance com- 
panies. 


ARTICLES 


Articles of interest in 
legal publications 


Insurance Problem in Divorce Cases .. . 
This article, by the general attorney for a 
large life insurance society, emphasizes the 
numerous problems connected with life 
insurance policies when divorce proceedings 
are contemplated. Most married couples 
have some kind of life insurance, usually on 
the life of the husband, with the wife named 
as beneficiary. Many clients—and worse, 
some lawyers—forget entirely about the 
existence of the insurance during the un- 
pleasant legal proceedings that terminate 
the marriage, and the door is left wide open 
to future trouble over the rights of the 
parties to the forgotten policies. 

A divorce decree, in which the rights of 
the respective parties are settled, may be 
sufficient in itself, but it would seem ad- 


A REPORT TO THE READER 


education, life saving and other means de- 
signed for the preservation of life and 
property. By reason of the rebate pro- 
visions of the Missouri insurance laws, 
the special fund is in no way used to relieve 
or to reimburse the board of education as 
regards the cost of projects which are part 
of the regular curriculum and for which 
financial support is available in the budget 
of the board of education. 


The special fund is administered by a 
special committee, which will consist of 
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visable to have each husband execute an 
irrevocable assignment of the policy and 
file it with the company. Actual possession 
of the policy and immediate change of 
beneficiary would seem to be _ necessary. 
The insurance company is not a party to the 
divorce proceeding and it is not bound by 
the decree. The author is a frequent con- 
tributor to the JourNaL.—Mooney, “Insur- 
ance Cases: Unsettled Rights Mean Future 
Litigation,” American Bar Association Jour- 
nal, April, 1955. 


Changes in Negligence Law . . . The 
most striking development of the last decade, 
very much accelerated in the last five years 
or so, has been the very great increase in 
size of verdicts in personal injury cases. 
There have been a substantial number of 
appellate court decisions, scattered all over 
the United States, which have extended 
personal injury recovery to amounts which 
range from $200,000 to $250,000. 


That remarkable increase has been due to 
a number of factors, the author states. It 
has been due in no small part to an allow- 
ance for the deceased value of the dollar. 
The increase has been due in some part to 
a broadening of the recoverable elements 
of damages—to permitting some greater 
degree of speculation on the part of the 
jury as to prospective earnings of the in- 
jured man in the future, and to allowing 
more speculation as to possible increases in 
his prospective earning power. There also 
has been simply an attitude of greater 
liberality on the part of the courts and more 
of a refusal on their part to interfere with 
the judgment of the jury. The author is 
dean and professor of law, School of Law, 
University of California, Berkeley.—Prosser, 
“Recent Developments in the Law of 
Negligence,” Arkansas Law Review, Spring, 
1955. 


Continued from page 436 


the members of the advisory committee of 
the insurance board and others. 


Appointment of the brokers to the special 
committee, and their acceptance of the 
appointment, automatically obligates them 
to apply any commissions which they re- 
ceive on board of education business to the 
special fund. As a practical matter the 
broker receiving the commission is not 
responsible for the purchase of the insur- 
ance and has no personal claim to the 
commission. 
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Allstate Rate Deviation 
Lowered to 15 Per Cent 


An order lowering the Allstate Insurance 
Company’s fire rate deviation of 20 per cent 
to 15 per cent below the rates of the New 
York Fire Insurance Rating Organization 
was recently given by the Superintendent 
of Insurance of New York. This order, 
which concerns fire and extended coverage 
rates for dwelling classes, is undoubtedly 
of nation-wide importance. The decision 
appears to be a popular one since both 
Allstate and NYFIRO expressed pleasure 
with it. 

The Superintendent based his 5 per cent 
cut in Allstate’s rate discount principally 
upon commission and brokerage expense 
for new and renewal business. Allstate 
contended that its average commission on 
such business is 8.5 per cent. Weighing 
the facts, the Superintendent stated this 
figure should be 11 per cent. 


Compensation Act Not Given 
Full Faith and Credit 


Arkansas need not give full faith and 
credit to the Missouri workmen’s compensa- 
tion act, decided the United States Supreme 
Court on June 6, 1955. 

The facts involved in this decision were 
briefly as follows: A Missouri subcontrac- 
tor’s employee was injured in Arkansas, but 
received compensation under the Missouri 
workmen’s compensation act. The employee 
was not aware that he had remedies under 
the Arkansas law. The Missouri act is ap- 
plicable to injuries received inside or outside 
the state where the employment contract is 
made within the state. It provides that 
every employer and employee shall be “con- 
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clusively presumed to have elected to ac- 
cept” its provisions unless “prior to the 
accident” he files with the compensation 
commission a written notice that he “elects” 
to reject the compensation provision. No 
notice of this type was filed in the instant 
case. The act also declares that the rights 
and remedies granted by it “shall exclude 
all other rights and remedies at com- 
mon law or otherwise... .” Missouri decisions 
have barred third-party actions by employees 
against prime contractors. 


The employee brought a common-law ac- 
tion in Arkansas against the prime con- 
tractor. The issue presented was whether 
the full faith and credit clause of the Con- 
stitution makes the Missouri act a bar to 
Arkansas’ common-law remedy. The dis- 
trict court allowed the employee to recover, 
but the court of appeals reversed the deci- 
sion on the ground that the full faith and 
credit clause barred recovery. Certiorari 
was then granted to the Supreme Court. 

The highest court relied on the case of 
Pacific Employers Insurance Company v. Com- 
mission, 306 U. S. 493, where the court 
proceeded on the premise that the full faith 
and credit clause does not require a state 
to substitute for its own applicable statute 
the statute of another state reflecting a 
conflicting and opposed policy. 

The instant court said that Missouri can 
make her act exclusive and enforce it as 
she chooses within her borders. Arkansas, 
however, can adopt, supplement or displace 
it with another insofar as remedies occur- 
ring within her boundaries are concerned. 
It added that if it were otherwise the state 
where the injury occurred would be power- 
less to provide any remedies or safeguards 
to nonresident employees working within 
its borders. It concluded that the full faith 
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PERSONS AND EVENTS 
| 


The fifteenth annual convention of the 
Federation of Insurance Counsel will be 
held August 17-19 at the Sheraton-Park 
Hotel, Washington, D. C. Many in- 
teresting papers will be presented, such 
as “The Other Insurer Declines,” “Prac- 
tical Problems Facing Defense Trial 
Counsel” and “The Trial of a Medical 
Malpractice Case.” 

The insurance section of the American 
Bar Association will hold its annual 
meeting August 22-24 at the Benjamin 
Franklin Hotel, Philadelphia. Among 
other things, there will be a discussion 
of the relationship between trauma and 
malignancy, and a trial tactics panel will 
be presented on the effective use of dis- 
covery techniques. 


Dean Roscoe Pound will be honorary 
chairman of the National Association of 
Claimants’ Compensation Attorneys’ 
ninth annual convention to be held August 
14-20 at the Hotel Cleveland, Cleveland, 
Ohio. One of the sessions of special in- 
terest will be an actual trial of a case of 
multiple sclerosis allegedly aggravated 
by trauma. Also added to the program 
is a series of speeches on scientific sub- 
jects related to trial problems. 

A seminar on ‘“Medico-Legal 
and Trial Tactics in Personal Injury 
Litigation” will be held by the Legal 
Medicine Institute on September 9-11 at 
the Sylvania Hotel, Philadelphia, Penn- 
sylvania. 


Aspects 


Preparations have been completed for 


the 1955 annual joint meeting of the 





National Association of Casualty and 
Surety Executives and the National As- 
sociation of Casualty and Surety Agents 
which will be held October 2-5 at The 
Greenbrier, White Sulphur Springs, 
West Virginia. 

Leaders of both industry and insur- 
ance will share the rostrum of the sixty- 
sixth annual convention of the National 
Association of Life Underwriters, which 
will be held August 22-26 at the Hotel 
Jefferson, St. Louis, Missouri. 

The National Association of Insurance 
Commissioners’ newly elected officers are 
as follows: C. Lawrence Leggett, presi- 
dent; Robert B. Taylor, vice president; 
George A. Bowles, secretary-treasurer; 
Joseph A. Navarre, chairman of execu- 
tive committee; Hugh L. Tollack, as- 


sistant secretary. 


Adelbert G. Straub, Jr., has resigned 
as Deputy Superintendent of Insurance 
in New York. He will announce his 
future plans following a vacation. Arthur 
F. Lamanda and Robert J. Maland have 
been appointed Deputy Superintendents 
of Insurance. 


Edwin J. Faulkner, president of 
Woodmen Accident and Life and Wood- 
men Central Life insurance companies, 
Lincoln, Nebraska, was named accident 
and health insurance man of the year at 
the annual convention of the Interna- 
tional Accident & Health Association. 

The new Superintendent of Insurance 
in Ohio is August Pryatel. He succeeds 
Walter A. Robinson, who resigned fol- 
lowing an illness of several months. 





and credit clause does not require this 
subserviency from the state of the injury, 
and that the employee could properly bring 
his action in Arkansas. 

A dissenting opinion contended, among 
other things, that there was no basis for 
finding that Missouri would deem the prime 
contractor to be a Missouri employer and 
subject to the workmen’s compensation act 
of the state. Thus, it stated, there is no 
reason to believe that Missouri would re- 
fuse to allow suit against him as an ordinary 
third party. Inasmuch as the employee 
could sue the prime contractor under either 
Missouri or ArkanSas law for his negligence, 
the constitutional question should not have 
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been passed on. It concluded that the case 
should be remanded to the court of appeals 
to determine if the opinion’s interpretation 
of Missouri law was correct—Carroll v. 
Lanza, United States Supreme Court. June 
6, 1955. CCH WorkKMeEen’s CoMPENSATION 
Law Reports { 5045. 


Recent Aviation Cases 


In an action by an air carrier against an 
aircraft manufacturer based on alleged neg- 
ligence in the design and manufacture of 
certain airplanes, the manufacturer was not 
guilty of negligence as a matter of law 
where the evidence indicated that the ques- 
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tion of the manufacturer’s lack of ordinary 
care was one upon which reasonable minds 
might differ, However, the court stated that 
the issues of assumption of risk or con- 
tributory negligence by the air carrier should 
not have been submitted to a jury inasmuch 
as there was no evidence that the air car- 
rier’s representatives, who were stationed 
at and visited the plant during the manu- 
facture of the airplanes, had any knowledge 
or should have had knowledge of any de- 
fects in the planes.—Northwest Airlines, Inc. 
et al. v. Glenn L. Martin Company. United 
States Court of Appeals, Sixth Circuit. 
May 31, 1955. 4 Avi. 17,682. 


Another case involved the liability of a 
lessee of an aircraft for the loss by the 
lessor of a no-claim bonus on an insurance 
policy. The court held that although the 
air carrier was required by the terms of the 
lease to indemnify the other air carrier for 
loss or damage to the leased airplane and 
for the premium on hull insurance, it was 
not obligated to indemnify the lessor against 
the loss of a bonus for filing no claims 
against the insurer on a policy which, with- 
out its knowledge, was substituted for the 
policy in effect when the lease was executed. 
—United Air Lines, Inc. v. Western Air Lines, 
Inc. California District Court of Appeal. 
April 18, 1955. 4 Avr. 17,655. 


In another case a passenger, who was vio- 
lating the Civil Air Regulations by not 
wearing a parachute, was killed in an air- 
plane crash during the performance of aero- 
batics. The court ruled that there was no 
coverage under a liability policy which ex- 
cluded liability for damage if an airplane 
is used in violation of any government regu- 
lation. Causal connection between the vio- 
lation of the regulation and the death was 
held to be not necessary.—Bruce v. Lumber- 
mens Mutual Casualty Company. United 
States Court of Appeals, Fourth Circuit. 
May 10, 1955. 4 Avi. 17,677. 


The damage to trailers of servicemen by 
the explosion of an air force plane was 
damage which arose out of a course of 
activity incident to their military service. 
Thus, the Military Personnel Claims Act 
was the exclusive remedy of the servicemen, 
and neither servicemen nor their insurers 
had a right of action under the Federal Tort 
Claims Act.—Preferred Insurance Company 
et al. v. U. S. United States Court of Ap- 
peals, Ninth Circuit. May 9, 1955. 4 Avt. 
17,672. 


An airplane owner failed to recover for 
injuries sustained when a ladder used by 
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him at an airport gave way. Nonsuit was 
granted inasmuch as he failed to prove that 
the ladder was owned by the airport or 
that the airport was guilty of any negligence, 
—Quinn v. Whiteman Airport Company et al. 
California District Court of Appeal. April 
19, 1955. 4 Avr. 17,663. 


Auto-Material Damage Coverage 
Rates Reduced in Pennsylvania 


New rates and premiums for automobile 
material damage coverages in Pennsylvania 
will result in an estimated annual decrease 
of $1,930,000, it was recently announced by 
the Pennsylvania Insurance Department. 


The revisions in rates and rules have been 
approved for the National Automobile Un- 
derwriters Association to be used by the 
member and subscriber companies. Private 
passenger collision premium levels were de- 
creased in some territories, increased in 
other territories and unchanged in. still 
others, resulting in average reductions in 
the entire state approximating 2 per cent 
on the $50 deductible coverage and 4 per 
cent on the $100 deductible coverage. The 
average decrease for private passenger col- 
lision in the entire state for all collision 
coverages is approximately 2 per cent. 

The commercial local and intermediate 
fire rates are reduced approximately 20 per 
cent. The commercial long distance fire 
rates are reduced approximately 10 per cent. 
Commercial local, intermediate and long 
distance collision premium schedules are 
reduced approximately 10 per cent. 


In addition to these premium reductions, 
the Insurance Commissioner announced 
that other significant changes in automobile 
physical damage insurance had taken place. 
Included among these were the following: 
collision premiums for family private pas- 
senger automobile risks which involve 
young women operators under 25 years of 
age but with no men operators under 25 
years of age have been reduced 13 per cent 
where the woman operator under 25 years 
of age is neither the owner nor the principal 
operator. A credit of 10 per cent is ap- 
proved for risks where all drivers under 25 
years of age have successfully completed 
an authorized driver education course. Also, 
a credit of 20 per cent is approved for col- 
lision on commercial automobiles, excluding 
farm tractors and farm tractor equipment, 
owned by a farmer for use in connection 
with the operation or maintenance of his 
farm. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Municipality's Liability 
Not Removed by Charter Changes 


A statute which permitted a municipality 
to amend its charter did not authorize the 
municipality to relieve itself of liability 
for negligence by declaring proprietary 
functions to be governmental functions. 


The plaintiff brought an action for dam- 
ages against a municipality for personal 
injuries sustained when she stepped into a 
broken drain. The municipality denied that 
it was negligent, and also pleaded that all 
proprietary functions exercised by it are 
declared to be governmental functions by its 
amended charter. The plaintiff's case was 
dismissed, and an appeal was taken. 


The state supreme court recognized that 
the legislature conferred upon the munici- 
pality the power to amend its charter, but 
that there was no legislative declaration as 
to what amendments it could adopt. It said 
that the mere power to amend a charter 
does not have the effect of vesting in the 
city officials the power to abolish all actions 
or damages based upon the negligent fail- 
ure of the city officials to maintain its streets 
in a proper and safe condition. Thus, it con- 
cluded that the municipality had no right 
to declare proprietary functions to be gov- 
ernmental functions, and the cause was re- 
versed and remanded for the plaintiff. It 


Negligence 


added that the constitutionality of the statute 
authorizing the amendment of the charter 
of the municipality was not in issue, as the 
question was not whether the legislature 
had exceeded its power, but rather whether 
it had acted at all on the point at issue — 
Bishop v. City of Meridian. Mississippi Su- 
preme Court. April 4, 1955. 4 NEGLIGENCE 
Cases (2d) 704. 


NOTHER recent case involved a school 
£4 district’s liability. A high school dis- 
trict, in leasing a stadium and receiving 
compensation therefor, was held to be en- 
gaged in a proprietary function, and was 
liable for injuries sustained by a spectator 
due to its negligence in the maintenance of 
the stadium. The plaintiff, a paying specta- 
tor at a football game who sustained injury 
when an allegedly defective railing caused 
him to fall from the grandstand, was per- 
mitted, on appeal, to maintain his action. 
A dissenting opinion was written on the 
basis that the school district was engaged in 
a governmental function and, thus, was not 
liable—Sawaya et al. v. Tucson High School 
District. Arizona Supreme Court. March 
15, 1955. 4 NecLiceNce Cases (2d) 645. 


Bailor’s Liability 
Not Eliminated by Release 


A release given by a bailee which states 
that the bailor makes “no warranty ex- 
press or implied” does not relieve the 
bailor from liability on a statutory war- 
ranty of fitness, or for negligence, a 
California court hoids. 


The plaintiff, who was convalescing from 
an operation on her right leg, had her hus- 
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band rent a device known as an “invalid 
walker.” The device was to be used so that 
she would not have to put any weight on 
her injured leg. It consisted of a hollow 
tube framework which had casters fastened 
to each of four legs. When the plaintiff first 
used it a caster became disengaged, causing 
her to fall to the floor. She brought an 
action alleging specific acts of negligence, 
negligence generally, arid breach of the 
warranty of fitness. The bailor defended on 
the ground that the action was barred by 
reason of a release signed by the plaintiff’s 
husband at the time the device was rented. 
The release read as follows: 


“LICENSEE—TAKE NOTICE—Licen- 
sor uses great care to have all of its equip- 
ment in good order and repair, gives no 
warranty expressed or implied, as to condition, 
quality or any other matter of any equip- 
ment sent out, and will in no way be re- 
sponsible for damages resulting from the 
use thereof. (Italics supplied.) 


The lower court ruled that this release 
barred the plaintiff’s action, and dismissed 
the case. On appeal, the district court re- 
versed this judgment. It declared that there 
was nothing in the release which exempted 
the bailor from liability for breach of the 
statutory warranty of fitness which obligates 
a bailor to exercise reasonable care to see 
that the chattel is fit for its intended pur- 
pose. It was a question for the jury, it 
stated, as to whether the bailor made an 
inspection which discharged the duty of 
reasonable care. 


In regard to negligence, the court noted 
that there was no express reference in the 
release to negligence or any clear indication 
that the bailor was attempting to relieve 
himself of the duty to use reasonable care 
in regard to the rental of his equipment. 
Thus, the court concluded that the plain- 
tiff’s counts alleging negligence should not 
have been dismissed.—Sproul v. Cuddy et al. 
California District Court of Appeal. Febru- 
ary 24, 1955. 4 NEGLIGENCE Cases (2d) 724. 


Building Owner Liable 
for Poorly Ventilated Work Area 


A building owner was liable to a work- 
man (business visitor) who suffered car- 
bon monoxide poisoning in a _ poorly 
ventilated basement. Minnesota. 


The defendant corporation owned and oc- 
cupied a six-story building in which it con- 
ducted a wholesale grocery business. Flood 
waters from the Mississippi River entered 


506 


its basement, and as a consequence the 
company rented two gasoline-driven pumps 
to check the rising waters. When the water 
reached a depth of about two feet the com- 
pany bought a sump pump from a volunteer 
fire-fighting organization. The plaintiff, a 
member of this organization, went with sey- 
eral other members to install the pump in 
the basement. After it was installed it ran 
for approximately five minutes and _ then 
developed mechanical trouble. The plaintiff 
began working on the new pump in order 
to ascertain what had gone wrong. Mean- 
while, the other two pumps were operating 
and exhaust fumes were released and dif- 
fused in the basement. After two hours 
the plaintiff became dizzy and sick. It was 
then agreed that there was too much gas 
in the basement, and a fan was placed there- 
in and windows were opened. 


Plaintiff suffered a contraction in his 
chest later that night, and one week later 
he suffered a heart attack. Suit was brought 
and at the trial, although there was a con- 
flict in expert testimony, substantial expert 
testimony was introduced to show that the 
heart ailment was caused by the carbon 
monoxide gas inhaled by the plaintiff. The 
company’s motion for a judgment notwith- 
standing the verdict was denied, and an 
appeal was taken. 


Held: Judgment affirmed for the plaintiff. 
The court noted that the status of the plain- 
tiff was that of an invitee, and that more 
specifically he was a business visitor. It 
stated that the owner or occupant of prem- 
ises, although not an insurer of their safe 
condition, is bound to exercise ordinary or 
reasonable care to keep them in a safe condi- 
tion for After disposing of the 
consideration of contributory negligence, 
assumption of risk and proximate cause, it 
concluded that the company was guilty of 
actionable negligence in operating the pumps 
without providing proper ventilation.— 
Zuercher wv. Northern Jobbing Company. 
Minnesota Supreme Court. November 19, 
1954. 4 NEGLIGENCE Cases (2d) 590. 


invitees. 


Short Short: Minnesota 


A lessee of property was liable for the 
wrongful death of a child who drowned in 
a catch basin in an area which 
covered with water that the location of the 
basin could not be determined.—Davies v. 
Land O’Lakes Racing Association et al.; 
Freeborn County Agricultural Society. Min- 
nesota Supreme Court. April 1, 1955. 4 
NEGLIGENCE Cases (2d) 708. 
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LIFE — 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 


REPORTS 


Age Limitation Not Waived 
by Acceptance of Premium 


An insurer’s continual acceptance of an 
extra annual premium after the insured 
reached the age of 55 did not waive the 
age limitation placed on the permanent 
and total disability provision. North 
Carolina Supreme Court. 


\n insurer issued a life policy to the in- 
For an extra premium each year it 
attached a rider wherein it agreed to waive 
the annual premiums and pay $50 per month 
for each month of total and permanent dis- 
ability subsequent to the first six months 
thereof, provided the disability occurred 
prior to the anniversary of the policy on 
which the insured’s age at the nearest birth- 
day years. When the insured 
reached this age (on October 2, 1946) the 
annual premiums were to be reduced. How- 
ever, the insurer continued to mail notices 
for premiums (without reducing the yearly 
amount) after this age was attained. The 
insured paid this amount up to and includ- 
ing that due on October 2, 1950. On July 
10, 1951, the insurer notified the insured 
that the disability premium feature of his 
policy being removed in accordance 
with the terms of the policy and that pre- 
miums had been reduced effective October 
2, 1951. The insured alleged that he 
came totally and permanently disabled on 
November 14, 1950, and that on July 31, 
1951, he notified the this 
ability and requested forms for filing his 
proof of claim. >The insurer contended that 
its liability for payment of these benefits 
expired, under the terms of the policy, on 
October 2, 1946. It declared that the pre- 
miums were collected through error, and that 
this error was discovered it 
notified the insured and made tender of the 
amount paid by him. The lower court 
granted judgment to the insured, and an 
appeal was taken. 


sured. 


was 55 


was 


be- 


insured of dis- 


as soon as 


The state court reversed the 
decision, and granted judgment to the in- 
surer upon the condition it return the pre- 


miums collected since October 2, 1946. Thus, 
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supreme 





the court held that the insurer, by accept- 
ing premiums covering a period of more 
than four after the insured became 
55 years of age, did not waive the termina- 
tion date for discontinuance of liability under 
the the total and perma- 
nent disability rider. The case of McCabe v. 
Casualty Company, 209 N. C. 577, 183 S. E. 
743, was cited to support its holding. It 
also referred to the rule found in 45 Corpus 
Juris Secundum, Section 674, 
page 616, which reads in part: 


years 


prov isions of 


“Insurance,” 


“Accordingly, it has been held by the 
weight of authority that waiver or estoppel 
cannot create a contract of insurance or so 
apply as to bring within the coverage of the 
policy property, or a loss or risk, which by 
the terms of the policy is expressly excepted 
or otherwise excluded.”—Hunter v. Jeffer- 
son Standard Life Insurance Company. North 
Carolina Supreme Court. March 9, 1955. 
2 Lire CAseEs (2d) 267. 


Insurer's Faiiure to Inquire 
Doesn't Offset Insured’s Fraud 


The insured’s failure to disclose a kidney 
condition was a fraudulent misrepresenta- 
tion which was not offset by the insurer’s 
failure to inquire of all of the insured’s 
doctors as to his medical condition. New 
York Supreme Court. 


The insured made application for a life 
insurance policy. In his application he made 
reference to an operation for the removal 
of his gall bladder, but answered in the 
negative any question as to the existence 
of any other disease or disorder. Actually, 
he had been admitted to a hospital for a 
complete examination which revealed cysts in 
both kidneys. The insurer checked with the 
doctor that performed the gall bladder 
operation, but nothing was revealed of a 
kidney condition. The insurer did not make 
inquiry of the insured’s personal physician 
or of the hospital where the kidney condi- 
tion was discovered. The insured died ap- 
proximately one year after applying for 
the insurance, and the plaintiff brought an 
action to recover the proceeds of his policy. 
The insurer defended on the ground that 
the insured was guilty of a fraudulent ma- 
terial misrepresentation which voided the 
policy. The plaintiff argued that the in- 
surer was put on notice as to the insured’s 
true condition by the insured’s reference to 
his personal physician and to the hospital 
which discovered the kidney condition. It 
was contended that the insurer was charge- 
able with the knowledge which it would 
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have learned if it had made inquiry at the 
sources of information referred to. The trial 
court submitted to the jury the question of 
whether the insurer was chargeable with 
this notice under the circumstances. The 
jury found in the plaintiff’s favor, and an 
appeal was taken. 

The higher court held that the insurer 
was not chargeable with this notice, and 
that a verdict should have been directed 
for it. The court said that the insurer’s 
negligence in not making further inquiry 
may be conceded, but that it is not the 
equivalent of knowledge, nor does it cancel 
out the insured’s fraud. There was no in- 
dication that further inquiry might reveal 
more than the application disclosed, it noted, 
and inquiry under these circumstances was 
optional. The court concluded: ‘Plaintiff 
may not shift the burden of truthfulness 
which was upon the insured into a burden 
of distrust and additional inquiry on the 
part of the defendant.”—Cherkes et al. v. 
Postal Life Insurance Company. New York 
Supreme Court, Appellate Division. March 
22, 1955. 2 Lire Cases (2d) 229. 


Medical Examination Requirement 
Waived by Agent’s Statement 


The unauthorized statement of an agent 


that a policy will take effect immediately 
acts to waiver a provision which requires 
that the insured obtain a medical exami- 
nation before the insurance contract is 
completed. Sixth Circuit. 


The insured submitted an application for 
a life policy and made the first annual 
premium payment to an agent, who stated 
that the policy would take effect immedi- 
ately. The application consisted of two 
parts, “Part A” and “Part B,” the latter re- 
quiring a medical examination before it 
could be completed. The receipt given the 
insured read as follows: “said insurance to 
be effective from the date of Part A or Part 
B, whichever is later. .. .” 


The agent arranged an appointment for a 
medical examination of the insured, which 
was never kept. The insured also failed 
to keep another appointment. As far as the 
record revealed, the insured was in good 
health. One month from the making of his 
application the insured died from injuries 
received in an automobile accident. The in- 
surer refused to pay the amount of the 
policy, and tendered the premium paid. An 
action was brought and the lower court 
awarded judgment to the insurer. An ap- 
peal was taken. 
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Held: Judgment reversed and the case 
remanded for new trial. The court stated 
that the issue presented is whether the in- 
surer may be bound by the unauthorized 
act of its agent upon which the insured re- 
lied in good faith. The case of Peponis v, 
John Hancock Mutual Life Insurance Com- 
pany, 7 Lire Cases 456, 37 Ohio L. Abs. 
386, 47 N. E. (2d) 251 (1942), was relied 
upon by the court. There was no filed 
opinion of this decision, but only a dissent- 
ing opinion which declared that no binding 
contract had been established inasmuch as 
the application in question never reached the 
home office. The majority, obviously, re- 
jected this reasoning and held that the 
agent’s statement thatthe policy was im- 
mediately in force bound the insurer. 


A dissenting opinion was filed in the 
present case. It contended that the case of 
John Hancock Mutual Life Insurance Com- 
pany v. Luzio, 123 Ohio St. 616, 176 N. E. 446 
(1931), was applicable. There it was held 
that an agent without proof of authority 
cannot waive a condition in the policy pro- 
viding that it shall not take effect unless the 
insured is alive and in sound health at the 
date of the policy. The dissenting opinion 
said that the medical examination provision 
was of the same character as the provision 
in the Luzio case, and that the rule in this 
case was applicable. It added that inasmuch 
as there was no recorded opinion in the 
Peponis case, and with no transcript of the 
evidence or a copy of the instructions to 
the jury available, it is difficult to deter- 
mine the exact issue decided in the case.— 
Gettins et al. v. United States Life Insurance 
Company. United States Court of Appeals 
for the Sixth Circuit. April 15, 1955. 2 
Lire Cases (2d) 297. 


Short Shorts from the Courts 


Florida ... The agent’s conduct in filling 
in an application without the applicant’s 
knowledge did not constitute a waiver of 
the “sound health” clause, since neither the 
agent nor the insurer had knowledge or 
notice of the status of the insured’s health. 
—Gulf Life Insurance Company v. Green. 
Florida Supreme Court. March 9, 1955. 2 
Lire Cases (2d) 250. 


Illinois . . . The incontestable clause of 
a life policy did not bar the insurance com- 
pany from reforming the policy on the 
ground of mutual mistake—WMetropolitan 
Life Insurance Company v. Henriksen et al. 
Illinois Court of Appeals. June 9, 1955. 2 
Lire Cases (2d) 384. 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 


CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Insurer Must Give Notice 
of Termination of Agency 


An insurer is bound to give notice to all 
policyholders who dealt with one of its 
agents that the agency has been termi- 
nated, and failure to do so renders it liable 
for any loss sustained by a policyholder 
who, in good faith, paid premiums to this 
agent. Tennessee. 


The insured purchased fire insurance from 
an agent of the insurer. The policy con- 
tained an annual renewal plan wherein it 
was provided that it might be renewed an- 
nually for four successive years. During the 
term of the policy the certificate of the 
agent, who sold the policy to the insured, 
was terminated by the insurer pursuant to 
statute by notice to the Insurance Commis- 
sioner. Near the end of the insurance term 
the insured went to this agent and had his 
policy renewed by paying the premium due. 
This premium was accepted by the agent 
supposedly for the insurer, and a certificate 
was duly executed. The insured subsequently 
suffered a fire loss. The insurer denied lia- 
bility for the loss on the ground that the 
person to whom the insured paid his premium 
was not a proper agent to sign a renewal 
certificate. The insured brought suit to re- 
cover the loss under his policy. The evi- 
dence indicated that he was unaware that 
the agency in question had been terminated. 
Judgment was awarded to the insured, and 
the insurer appealed. 


The judgment for the insured was affirmed 
by the state supreme court. It stated that 
the question to be decided was whether the 
filing or registration of the cancellation or 
termination of an agent’s certificate by an 
insurer as required by the state statutes 
(Section 6140 of the Supplement to the 
Tennessee Code of 1950) constitutes con- 
structive notice to the public and particularly 
to the policyholder. The court declared that 
actual notice must be given in the absence 
of a statute providing some means for con- 
structive notice (see Burck v. Taylor, 152 
U. S. 634, 14 S. Ct. 696). Since the above- 
cited section of the code did not contain 
a provision that the filing with the Commis- 


Fire and Casualty 








sioner of the termination of an agency con- 
stituted constructive notice to the parties 
under the act and therefore to the world, 
the court concluded that the insurer was 
bound to give notice to its policyholders 
who dealt with one of its agents that the 
agency had been terminated, and that its 
failure to do so in the instant case rendered 
it liable for the loss sustained by the insured. 
—Tucker v. American Aviation & General 
Insurance Company, Reading, Pennsylvania. 
Tennessee Supreme Court. April 7, 1955. 8 
FIRE AND CASUALTY CASEs 630. 


Failure to Add Endorsement 
Not Actionable in Tort 


Breach of a parol agreement to make a 
new contract of fire insurance by attach- 
ing an endorsement which increases the 
limits of liability of a policy does not give 
rise in Georgia to an actionable claim in 
tort. Fifth Circuit. 


The insured carried a monthly reporting 
form of fire insurance to cover fluctuating 
inventories. He asked the insurer’s agent to 
increase the limit of the policy from $10,500 
to $25,000. The agent negligently failed to 
make an eridorsement on the policy, and 
the insured suffered a fire loss in excess of 
$29,000. The lower court held that the in- 
sured could not avail himself of the equitable 
remedy of reformation, but that he did have 
a cause of action in tort for the agent’s neg- 
ligent failure to endorse the policy. A judg- 
ment was awarded to the insured in the 
amount of $14,500, and an appeal was taken. 

The Fifth Circuit reversed the decision, 
and entered judgment for the insurer. The 
question before the court was whether, 
under Georgia law, a parol agreement to 
make a new contract of fire insurance by 
attaching an endorsement to an existing 
policy is valid so as to give rise to an action- 
able claim in tort or contract for its breach. 
Section 56-801 of the Georgia Code states: 

“Nature of contract; necessity of writing; 
delivery—The contract of fire insurance is 
one whereby an individual or company, in 
consideration of a premium paid, shall agree 
to indemnify the assured against loss by fire 
to the property described in the policy, ac- 
cording to the terms and stipulations thereof. 
Such contract, to be binding, shall be in 
writing * 

The court refused to recognize any dis- 
tinction between an oral contract of insurance 
and an oral contract to insure, and ruled 
that the law of Georgia requires a written 
agreement with an insurer to support a con- 
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tract of insurance. It concluded that the 
breach of this invalid insurance contract 
did not give rise to a cause of action in 
contract or tort. 

A dissenting opinion stated that there is 
a distinction between enforcing an oral con- 
tract of insurance and holding an insurer 
liable for the negligence of its agent. It 
declared that damages should have been 
awarded in the amount the insured would 
have collected had the tort not been com- 
mitted, and not from the enforcement of the 
oral contract.—Home Insurance Company v. 
Tanner. United States Court of Appeals for 
the Fifth Circuit. March 11, 1955. 8 Fire 
AND CASUALTY CASES 616. 


‘Accident’ Does Not Exclude 
Human Fault or Negligence 


Where the insured contractor negligently 
installed gasoline pumps, and gasoline 
escaped and contaminated a nearby. well, 
the insured was entitled to be reimbursed 
(for the damages he was required to pay) 
under his liability policy, which covered 
losses caused by “accident.” Alabama. 


A contractor was insured under a liability 
policy wherein the insurer agreed “to pay 
on behalf of the insured all sums which the 
insured shall become obligated to pay by 
reason of the liability imposed upon him by 
law for damages because of injury to or 
destruction of property, including the use 
thereof, caused by accident and arising out 
of the hazards hereinafter defined.” (Italics 
supplied.) 

The insured was hired to install several 
gasoline pumps and make certain connec- 
tions with underground storage tanks. Two 
months after the work was done the station 
operator complained of an unusual loss of 
gasoline, amounting to about 1,000 gallons. 
The insured discovered that one of his em- 
ployees had failed to tighten a nut at an 
underground union. Another party, who 
lived approximately 300 feet from the station, 
complained that the leakage of gasoline had 
contaminated his well. The insured settled 
an action brought against him by this party, 
and then brought an action to recover the 
amount of the settlement from his insurer. 
He recovered a judgment, but the court of 
appeals reversed the judgment, holding that 
the damage was caused by negligence and 
not by “accident.” Certiorari was 
granted to the state supreme court. 


then 


The highest state court reversed the court 
It ruled 


of appeals, and remanded the case. 
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that the injury (brought about by the failure 
of the insured’s employees to tighten a nut) 
“caused by accident.” It noted that 
there is a line of cases followed in Alabama 
which hold that the term “accident” does 
not necessarily exclude the idea of negli- 
zence. (See, for example, Honeycutt v. Louis 
Pizits Dry Goods Company, 235 Ala. 507, 180 
So. 91.) The court quoted from 1 Corpus 
Juris Secundum, “Accident,” pages 439, 440, 
wherein it is stated: 


was 


“In its more general sense the term [acci- 
dent] does not exclude human fault called neg- 
ligence, but 
arising from the carelessness of men 


is recognized as an occurrence 

The court concluded that the term “acci- 
dent” may include human fault or negligence, 
and that the insured was covered under his 
liability policy—Employers Insurance Com- 
pany of Alabama, Inc. v. Rives. Alabama 
Supreme Court. May 12, 1955. 8 Fire anp 
CasuALty CASES 676. 


Short Shorts from the Courts 


Alabama... A retaining wall, damaged 
by the negligent operation of a bulldozer 
by the insured’s employee, was in the “care, 
custody or control” of the insured, and was 





therefore excluded from coverage.—L. L. 
Jarrell Construction Company v. Columbia 
Casualty Company. United States District 


Court for the Southern District of Alabama. 
April 13, 1955. 8 Fire anp CASUALTY CASES 
642. 


California Each pane of glass dam- 
aged did not constitute a separate claim 
under a policy which insured only against 
claims in an amount in excess of $50.— 
Haerens v. Commercial Casualty Company. 
Los Angeles, California, Appellate Depart- 
ment, Superior Court. January 26, 1955. 8 
FirE AND CASUALTY CAsEs 644. 


Georgia . . . A petition alleging that 
an appraisal of loss was unreasonable and 
amounted to fraud stated a cause of action. 
—Jordan v. General Insurance Company of 
America, Georgia Court of Appeals. April 
19, 1955. 8 Frre AND CASUALTY CASES 686. 


Texas .. . Proof that the insurer’s ad- 
juster knew that the insured was confined 
in jail on a charge of arson did not establish 
conclusively that the insurer intended to 
relinquish its right to rely upon the policy 
provision relating to filing of proof of loss. 
—Williams v. Bankers Fire & Marine Insur- 
ance Company. Texas Court of Civil Appeals. 
March 11, 1955. 8 Fire AND CASUALTY 
CASsEs 634. 
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AUTOMOBILE 


| Summaries of Selected Decisions 
| Recently Reported by CCH 
| AUTOMOBILE INSURANCE 
| REPORTS 


California Guest Statute 
Bars Negligence Action 


The mere sharing of expenses among 
traveling friends on a social trip did not 
constitute the payment of compensation 
for transportation, and thus a negligence 
action was barred by the California guest 
statute. Eighth Circuit. 


The plaintiff planned to go to the West 
Coast with the defendants, who were old 
friends. Each was to pay for his own 
lodging and meals, and the plaintiff was to 
pay one third of the cost of the gasoline. 
The plaintiff testified that she was not hir- 
ing the automobile and that the whole idea 
was to arrive at a friendly mutual under- 
standing as to the sharing of expenses. 
During the trip the defendant’s car left 
the pavement, went down an embankment 
and struck a large utility pole. The plain- 
tiff was seriously injured. She brought 
an action for damages on the basis of the 
alleged negligence of the defendant. The 
defendant contended, among other things, 
that plaintiff's evidence showed that she 
was a guest in the car, and that inasmuch 
as there was no showing that her injuries 


resulted from the intoxication or wilful 
misconduct of the defendant, there could 
be no recovery. The trial court directed 


a verdict for the defendant, and the plaintiff 
appealed. 

The Eighth Circuit affirmed the judg- 
ment for the defendant. It referred to the 
California guest statute which reads in 
part: 

“No person who as a guest accepts a ride 
in any vehicle upon a highway without 
giving compensation for such ride, nor any 
other person, has any right of action for 
civil damages against the driver of such 
vehicle or against any other person legally 
for the conduct of such driver on account 
of personal injury to, or the death of, such 
guest during such ride, unless the plaintiff 
in any such action establishes that such 
injury or death proximately resulted from 
the intoxication or willful misconduct of said 
driver.” (Italics supplied.) 


Automobile 


Reliance was placed on the case of Mc- 
Cann v. Hoffman, 70 Pac. (2d) 909 (Calif.), 
wherein it was held that the sharing of the 
cost of gasoline and oil consumed on a 
trip, taken for pleasure or social purposes, 
is nothing more than the exchange of social 
amenities, and does not constitute a guest 
a passenger for hire. Other cases cited to 
the same effect were Whitechat v. Guyette, 
122 Pac. (2d) 47 (Calif.), and Whitmore v. 
French, 235 Pac. (2d) 3 (Calif.). 


The court concluded that plaintiff's own 
testimony established she was merely a 
guest, and that inasmuch as no evidence 
of intoxication or wilful misconduct was 
shown, the directed verdict for the defend- 
ant was proper—Vogrin v. Hedstrom. 
United States Court of Appeals for the 
Eighth Circuit. April 22, 1955. 5 Avurto- 
MOBILE Cases (2d) 518. 


Workmen’s Compensation Clause 
Excludes Insurer’s Liability 


An exclusion clause providing that em- 
ployees are not covered if workmen’s 
compensation benefits “are either payable 
or required to be provided” applies to all 
employees of the insured ard not merely 
to employees protected by workmen’s 
compensation laws. Florida. 


An employee recovered a judgment 
against the insured for injuries sustained 
while riding in the insured’s truck and in 
his employment. The employee was not 
covered, nor required to be covered, by 
workmen’s compensation insurance. In 
order to collect on this judgment, the 
employee garnisheed the insurer, which had 
issued a standard automobile liability in- 
surance policy to the insured. The lower 
court ordered a summary judgment for the 
employee, and the insurer appealed. 

The insurer referred to paragraph (d) 
of the exclusions which stated that the 
policy did not apply “to bodily injury to or 
sickness, disease or death of any employee 
of the Insured while engaged in the em- 
ployment, other than domestic, of the In- 
sured or in domestic employment if benefits 
therefor are either payable or required to 
be provided under any workmen’s compen- 
sation law.” 

It was contended by the insurer that the 
above exclusion applied to the employee 
bringing this action and that, therefore, it 
was not liable as garnishee or otherwise for 
the judgment recovered by the employee. 
The employee argued that exclusion 


511 


the 


applied only to employees protected by the 
workmen’s compensation law and that in- 
asmuch as he was not covered under this 
law, the insurer was liable. 

The state supreme court held that the 
exclusion clause applied to all employees 
of the insured and not merely to employees 
protected by the workmen’s compensation 
law, and the judgment for the employee 
was reversed. One of the cases relied on 
by the court was Webb v. American Fire & 
Casualty Company, 13 AuTOMOBILE CAsEs 144, 
148 Fla. 714, 5 So. (2d) 252, which con- 
tained an exclusion clause substantially the 
same as the one in question. In that case 
the court ruled that “the policy does not 
apply to bodily injury of an employee of the 
insured while engaged in the 
the insured.” The present court said that 
there are obvious reasons for differentiating 
between the public as a class and one’s 
own employees. 
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A dissenting opinion contended that: the 
exclusion clause was repugnant to the fi- 
nancial responsibility act. It stated that 
it clearly appears the legislature did not 
intend that employees be excluded from 
coverage under a motor vehicle liability 
policy where the insurer would otherwise 
be liable to the insured under its policy.— 
Employers’ Liability Assurance Corporation, 
Ltd. v. Owens, Cooksey. Florida Supreme 
Court. February 4, 1955. 5 AUTOMOBILE 
Cases (2d) 438. 


Court's Instruction Violates 
Comparative Negligence Statute 


The lower court’s instruction that if both 
parties were equally negligent the jury 
should return a verdict for the defendant 
was in violation of the comparative negli- 
gence statute, and thus_ erroneous. 
Mississippi Supreme Court. 


The plaintiff had executed a right-angle 
curve when he collided head-on with the 
defendant’s automobile, which was coming 
from the opposite direction. The colli- 
sion took place on the plaintiff’s side of the 
road, but there was conflicting testimony 
as to whether the defendant was instinc- 
tively forced over by plaintiff’s presence on 
the wrong side of the road, or whether the 
defendant merely crossed over without 
provocation onto the side of the 
road. The lower court gave an instruction 
that if both parties were equally negligent 
the jury should return a verdict for the 
defendant. The defendant obtained a ver- 
dict which was affirmed by the circuit court. 
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The plaintiff then appealed to the 
supreme court. 


Held: 


state 


Judgment for the defendant re- 
versed, and the case remanded. The 
supreme court referred to the case of 
Wilburn v. Gordon, 34 AUTOMOBILE CASES 
137, 209 Miss. 27, 45 So. (2d) 844, where 
an instruction similar to the one in the 
instant case was under consideration. The 
court in that case condemned the instruc- 
tion, holding that if the plaintiff and de- 
fendant were negligent equally, the defend- 
ant would not be absolved from liability 
completely, but that the plaintiff’s damages 
would be reduced by 50 per cent. 

The supreme court declared that the 
instruction was in violation of the compara- 
tive negligence statute, Section 1451, Mis- 
sissippi Code of 1942, and, thus, constituted 
reversible error. 

The court held that it was error to 
admit a map drawn by a police officer show- 
ing plaintiff's car on the wrong side of the 
road inasmuch as the officer was not present 
when the accident occurred.—Carruth v. Griffis. 
Mississippi Supreme Court. April 5, 1954. 
5 AutToMoBILE Cases (2d) 555. 
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Short Shorts from the Courts 


Alabama Where a defective vehicle 
was loaned pending the delivery of a pur- 
chased car, the owners of the loaned car 
were liable to an injured passenger by 
reason of the law of bailments, and the 
guest statute did not define the owner’s 
duty of care.—Penton et al. v. Favors. Ala- 
bama Supreme Court. January 13, 1955. 
5 AUTOMOBILE CASEs (2d) 462. 


Florida . . . Where there was a bona- 
fide sale and delivery of a car, a faulty 
record of transfer in the Office of the 
Motor Vehicle Commissioner did not leave 
the “ownership” in the seller and subject 
him to liability for damage caused by the 
vehicle.—-Platt et al. v. Dreka. Florida Su- 
preme Court. April 6, 1955. 5 AUTOMOBILE 
Cases (2d) 532. 


Oklahoma . . . A new trial should have 
been granted on the basis of newly dis- 
covered evidence, which was the testimony 
of two witnesses as to the condition of 
the road at the time of the accident, where 
the plaintiff’s car allegedly sank into a 
ditch in the pavement which was left as a 
result of the defendant’s negligence.—Staton 
v. O. K. Sprinkler Company et al. Oklahoma 
Supreme Court. February 8, 1955. 5 
AUTOMOBILE CASES (2d) 443. 
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